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PREFACE. 


TXT  HEN  I  publifhcd  the  firft  and  fecond 
volumes  of  this  book,  I  had  not  entirely 
rcfolvcd,  and,  therefore,  did  not  undertake,  to 
continue  the  collcdlion.  I  have  now,  in  the  two 
following  volumes,  completed  the  plan  I  originally 
formed  in  my  own  mind  ;  which  was,  to  give  the 
hiftory  of  all  the  caules  that  took  their  rife  at  the 
lafl.  General  Kledlion,  as  well  as  of  thofe,  which, 
being  occafioned  by  accidental  vacancies,  fhould 
happen  to  be  tried  during  the  fame  fefllons  with 
the  others.  Though  I  can  fay,  without  affeftation, 
that  I  am  confcious  the  imperfccl ions  of  the  fore- 
going part  would  require  an  apology  for  this  con- 
tinuation, yet  I  do  not  mean  to  trouble  the  reader 
with  any.  The  bed,  perhaps,  I  could  offer,  would 
only  be  the  common  cxcufe  of  the  encouragement 
of  my  friends  :  a  fpecies  of  encouragement,  which 
authors,  from  a  pleafing,  but  often  fatal  illufion, 
arc  too  apt  to  miftakc  for  the  voice  of  the  Public. 

a  3  The 


vl  PREFACE. 

The  principal  intention  of  this  Preface  is  to  make 
the  reader  acquainted  with  feme  of  the  eftabHlhed 
rules  relative  to  the  prefentation  of  petitions  com- 
plaining of  undue  cledtions,  on  the  fecond,  or  any 
fubfequent  feffion  of  Parliament,  after  a  General 
Eledion. 

I.  The  annual  order  mentioned  in  the  Intro- 
du6lion  (i),  is  always  exprefled  in  the  fame  words, 
tvhether  in  the  fiifl,  fecond;,  or  other  fubfequent 
feflion  of  a  Parliament :  viz. 

Ordered,  "  That  all  perfons  who  will  quefhion 
any  returns  of  members  to  ferve  in  Parliament, 
do  queflion  the  fame  within  fourteen  days  nexty 
and  fo  within  fourteen  days  nejct  after  any  new 
**  return  fball  be  brought  in."  (2). 

But  the  conflrudlion  is  this :  On  the  fecond,  or" 
any  fubfequent,  feflion,  no  petitions  can  be  received, 
even  v/ithin  the  fortnight,  unlefs,  i.  Where  the 
fame  eledlion  has  been  complained  of,  in  the  fore- 
going feflion,  and  the  caufe  has  not  been  tried  s 
which  happens  wlien  the  day  fixed  for  taking  the 
firfl  complaint  into  confideration  has  been  poflerior 
to  the  rifing  of  the  Parliament  j  2.  Where,  in  ther 

(i)   Supra,  vol.  i.  p.  45,  46. 

{2)  Votes,  5  Dec.  1774;  p.  5,  and  27  Odl.  1775,  p.  9. 

cafe 
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calc  of  a  vacancy,  there  has  not  been,  in  the  pre- 
ceding fcfTion,  a  fortnight  between  the  time  when 
the  return  was  brought  in,  and  the  end  of  the 
fcffion ;  3.  When  the  cle(flion  complained  of  has 
taken  place,  in  confequcnce  of  a  vacancy,  between 
the  two  fcffiors,  or  after  the  commencement  of 
the  new  one. In  the  iir(l  feflion  of  this  Parlia- 
ment, an  inflance  occurred  of  the  groat  rigour  with 
which  the  Houfc  adheres  to  the  limitation  in  the 
cafe  of  original  petitions  (i).  In  the  lad,  the  like 
ftriclnefs  was  obfcrved  with  rcfpcifl  to  the  prcfent- 
ing  a  new  petition,  complaining  of  an  eledlion 
which  had  been  already  petitioned  againfl.  The 
Honourable  George  Keith  Elj)hinftonc  had,  in  the 
former  llrfion,  prcfented  a  petition,  queftioning 
the  election  of  the  fitting  member  for  the  county 
of  Dunbarton,  in  Scotland  (2)  5  but  there  was  no 
trial  of  the  caul'e  before  the  Parliament  rofe.  In 
the  mean  time,  Mr.  Elphinftone,  being  a  captain 
in  the  navy,  was  obliged  to  go  abroad  on  the 
King's  fervicc.  The  annual  order  of  limitation  for 
the  lafl  ftfTion  was  made  on  the  27th  of  Odobcr, 
'775*  ^^^  ^^^^  'o^^  of  November,  the  lafl  day  of 
the  fortnight.  Captain  Elphinflonc  was  not  re- 
turned •,  but   Mr.  Seton,  who  had  been  his  agent 

(1)  Sufra,  vol.  i.  p.  84,  85. 
(a)  I  a  Dec.  1774*  Voic?.  p.  66. 
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on  the  former  occaiion,  offered  to  give  information 
to  the  Houfe,  touching  his  intention  of  renewing 
his  petition,  and  of  the  time  of  liis  going  to  fea, 
and  of  his  being  at  that  time  abroad  on  his  Ma- 
jefty's  fcrvice,  A  motion,  however,  being  made, 
and  the  queftion  put^  for  Mr.  Seton*s  being  called 
to  the  bar,  and  examined,  it  paffed  in  the  nega- 
tive. Then  a  motion  being  made,  and  the  quef- 
tion put,  *'  That  the  Honourable  George  Keith 
"  Elphinflone  be  allowed  fourteen  days  more, 
^'  from  this  day,  to  prefcnt  his  petition  to  the 
"  Houfe,  complaining  of  the  eledion  and  return 
"  of  Sir  Archibald  Edmonflone,  Baronet/'  (the 
fitting  member)  :  this  too  palTed  in  the  negative 

(0. 

It  ought,  however,  to  be  obferved,  on  this  cafe, 
That  Mr.  Seton  did  not  produce  any  authority 
from  Captain  Elphinflone,  to  appear  as  his, agent, 
or  to  make  an  application  for  longer  time  in  his 
name :  That  it  was  on  this  ground,  that  the  mo- 
tion for  examining  him^  was  rejedled  ;  That  the 
queftion  produced  a  divifion  :  And  that,  after  all, 
many  of  Captain  Elphinftone's  friends,  in  the 
Houfe,  thought  that  he  might  ftill  apply,  himfelf^ 
for  leave  to  petition,  on  his  return  to  England, 
and  that  the  Houfe  would  grant  it.     In  fadl,  al- 

(i)  loih  Nov.  1775,  Votes,  p.  70. 

though 
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though  he  returned  loon  afterwards,  he  never  made 
any  fuch  application. 

II.  When  a  new  petition  is  prcfentcd,  com-* 
plaining  of  an  elcd:ion  already  petitioned  againft 
in  the  former  fLfTion,  the  new  petition  mud  he 
the  fame  in  fubjiancc  with  the  former  ;  that  is,  it 
mufl:  not  contain  any  new  allegations.  If  it  doc*s, 
it  will  not  be  received.  On  a  moment's  reflexion 
it  will  be  evident,  that  this  rule  is  neceflary,  in 
order  to  give  to  perfons  in  pofTcflion  of  feats  in 
Parliament,  the  full  advantages  intended  by  the 
order  for  the  limitation  of  the  time  of  petitioning 
againft  them  ;  and  though,  I  believe,  there  is  no 
general  refolution  or  order  for  it,  it  is  underftood 
to  be  the  eftabliflied  law  of  Parliament,  and  has 
been  fo  for  at  leaft  near  a  century.  See  the  cafes 
of  St.  Ives  (14th  December,  1694  (i).)  Reading, 
(15th  of  the  fame  month,  (2).)  Wigan,  (3ifl 
January,  1699-1700  (3),)  and  Mitchcl  (5th  and 
6th  March,  1699-1700  (4);)  in  which  tlic  Com- 
mittees of  privileges  and  cledions  were  difchargcd 
from    proceeding  on  renewed   petitions,    becaufe 

(i)   Journ.   vol.  xiii.  p.  62.         (3)   Same  vol.  p.  161.   col. 

col.  2.   p.  63.  col.  I.  2. 

(2)  Same  vol.  p.  64.  col.  2.         (4)  Same  vol,  p.  268.  co!.  1. 

p.  83.  col.  I,  2.  P*  271.  col.  2. 

thcv 
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they  were  not  the  fame  in  fubftance  with  thofe  ori- 
ginally prefented. — The  reader  will  recoiled:,  that, 
after  the  caufe  concerning  the  validity  of  the  re- 
turn for  the  borough  of  Morpeth  had  been  decided 
laft  year,  leave  was  given  to  Mr.  Eyre,  and  the  elec- 
tors, to  petition,  within  a  fortnight  from  the  time 
of  the  decifion,  on  the  merits  of  the  elediion ;  and 
that,  accordingly,  Mr.  Eyre  did  prefent  a  petition 
on  the  merits  (i).  The  day  fixed  for  taking  his 
petition  into  confideration,  was  tlie  12th  of  July, 
1775.  Before  that  time,  the  Parliament  rofe.  He 
therefore  had  liberty  to  re -petition  at  the  beginning 
of  the  laft  feflion,  and  actually  did  fo,  on  the  31ft 
of  06lober,  1775s  when  an  order  was  made  for 
taking  his  new  petition  into  confideration  on  the 
26th  of  January  following  (2).  On  comparing 
this  petition  with  that  of  the  former  feflion,  it  was 
thought  to  contain  certain  new  allegations  (3). 
Upon  this,  it  was  moved  in  the  Houfe,  on  the 
23d  of  November,  1775,  that  a  Committee  (hould 
be  appointed  to  examine,  whether  the  two  peti- 
tions of  Mr.  Eyre,  were  the  fame  in  fubftance  j 
and,  after  fome  debate  on  the  fubje6l,  a  Committee 

(i)  Supra,  vol.  i.   p.  153,  tions,    8th    February,     177^, 

154.  Votes,  p.  196;  and   31ft  Oc- 

(2)  Votes,  p.  33.  tobcr,    1775,    Votes,    p,    32, 

(3)  Compare  the  two  peti-  33. 

was 
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tvas  appointed.  One  of  the  objcdions  urged 
againlt  the  appointment  of  this  Committee  was. 
That  the  matter  was  taken  up  too  late;  that  the 
difference  (if  there  really  was  a  fubftaiitial  diffcr- 
,ence)  between  the  two  petitions,  iliould  have  been 
obfcr\-ed  when  tlic  iaft  wa^  prcfentcd  ;  that  now,  a 
day,  for  chufing  a  Committee  to  try,  the  caufe, 
having  been  fixed,  the  lloufc  could  no  longer 
take  any  original  cognifance  of  the  matter  ;  but 
that  it  Ihould  be  left  tp  the  Committee  to  be 
chofen  under  Mr.  Grenviile*s  adl,  to  dilcover  the 
lui)porcd  variance,  and  report  it  to  the  Houfe. 
This  objedlion  was  over-ruled  ;  and,  as  it  Ihould 
fcem,  with  rcafon,  bccaufe  it  is  as  juft,  that  the 
1  loufe,  after  a  new  petition  has  been  received,  and 
a  thiy  named  for  taking  it  into  confidcration, 
Ihould  be  able,  on  the  fuggcflion  of  an  cffential 
variation  from  tlie  former,  to  take  the  proper  raea- 
fures  for  enquiring  into  that  point,  and,  if  necef- 
far}%  for  difcharging  entirely  the  order  appointing 
a  day  for  taking  it  into  confideration,  as  that,  after 
fiich  order,  tluy  (liould  have  it  in  their  power  to 
put  an  end  to  the  caufe,  by  giving  leave  to  the 
party  -to  withdraw  his  petition. — The  vcr)'  day 
after  the  Committee  of  cncjuiry  was  appointed  ia 
the  prcfent  cafe,  Mr.  Eyre  applied  for,  and  ob- 
tained, leave  to  withdraw  his ;   upon  which,  the 

order 


ULii  PREFACE. 

order  appointing  the  Committee  of  enquiry  M^ 
di ('charged  (i). 

III.  The  laft  rule  I  lliall  mention  is  with  regard 
to  cafes  where,  the  fame  perfon  being  returned  for 
two  places,  there  is  a  petition  againft  his  ele6tion 
for  one  of  them.  Such  perfon  cannot  choofe 
which  he  will  ferve  for,  till  the  merits  of  the  elec- 
tion complained  of  are  decided  ;  becaufe,  till  then, 
it  cannot  be  afcertained,  that  he  was  legally  chofen 
for  both  places.  It  is  improper  that  a  perfon  who 
has  been  thus  double-returned  fhould,  in  any  in- 
fiance,  make  his  option  before  the  fortnight  for 
petitioning  is  e::piredy^  becaufe  till  then  either  of  his 
eledlions  may  be  complained  of;  and  if,  on  a  com- 
plaint concerning  one  of  them,  it  fliould  be  de- 
cided, that  fuch  election  was  void,  he  would  be 
under  a  neceffity  of  reprefenting  the  other  place. 

(i)  Votes,  24th  November,  iliould  appear  that  the  perfon 

1775,  p.  122.  returned  was  not  duly  chofen, 

*  [After  the  fortnight  for  he  is  in  fuch  cafe  obliged  io  fit 

petitioning  is  expired,  and  no  for  the  other  place.     (See  the 

^etirion  has  been  prefented  for  cnfe  of  ^r\?io\,/upra).  It  would 

oneof  the  places,  dill  the  option  therefore  be  abfurd  to  let  him 

is  not  allowed  till  the  merits  of  make   his    option    before   the 

the  petition  for  the  other  place  trial,  becaufe  till  that  is  over 

are   determined  ;    becaufe,   if  non  conjiat  that  he  has  a  right 

on  the  trial  of  that  peiition  it  of  opiion.] 

But 


I 


PR  K FACE.  xiii 

But  the  matter  is  carried  dill  farther.  If  a  pcti^ 
tion  has  been  prtfcntcd  in  a  former  fcflion,  againft 
a  perfon  double-returned  ;  and  ilicre  has  been  no 
trial  during  that  fcfTion,  the  petitioners  liavc  a 
fortnight  at  the  beginning  of  the  next  to  renew 
their  complaint :  Now,  in  fuch  a  cale,  although 
the  member  (liould  make  his  election  to  ferve  for 
the  place  where  his  right  Is  not  difputed,  yet  the 
Iloufe  will  not  order  a  warrant  for  a  new  writ  to 
fill  the  feat  he  may  have  declined,  till  the  ex[)ira- 
tion  of  the  fortnight ;  unlefs,  perhaps,  the  former 
petitioners  were  thcmfclvcs  to  inform  the  Houfc 
that  they  wave  their  right,  and  do  not  intend  to 
renew  their  petition. — In  the  firil  fcfllon  of  this 
parliament,  fevcral  freeholders  of  the  county  of 
VVeflmoreland  petitioned  the  Iloufe,  complaining 
of  the  cledion  of  Sir  James  Lowthcr,  Bart,  for  that 
county  (i).  There  was  no  trial  of  this  caufe  be- 
'  fore  the  end  of  the  feflion.  On  the  i  ith  day  of 
the  fortnight,  in  the  lall  fcfllon,  **  The  Speaker 
*'  accjuaintx'd  tiic  Iloufe,  that   he  had  received  a 

letter  from  Sir  James  Lowthcr,  who  was  prc- 
*'  vented  by  illnefs  from  attending  his  duty  in  the 
**  lloulc,  to  inform  him,    that   (having  received 

information  from  the  fevcral  perfons  who  were 
*'   the  petitioners  from  the  county  of  Wcftmorc- 

(i)  i7ihDcc.  1774.  Votes,  p.  91. 

^  Und 
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^*  land  in  the  laft  feffion  of  Parliament,  that  they 
"  will  not  renew  their  petition)  he,  being  chofen  a 
*'  knight  of  the  fhire  to  ferve  in  this  prefent  Par- 
*'  liament  for  the  county  of  Cumberland,  and  alfo 
"  a  knight  of  the  fhire  for  the  county  of  Wefl- 
"  moreland,  made  his  election  to  ferve  for  the  faid 
^'  county  of  Cumberland. 

**  And  a  motion  being  made,  and  the  queftion 
*'*  being  propofed.  That  Mr.  Speaker  do  iflue  his 
^'  warrant  to  the  clerk  of  the  Crown,  to  make  out 
'^^  a  new  writ  for  the  electing  of  a  knight  of  the 

ftiire  to  ferve  in  this  prefent  Parliament  for  the 

county  of  Wefhmoreland,  in  the  room  of  the 

faid  Sir  James  Lowther  ; 

"  The  Houfe  was  moved.  That  the  petition  of 

feveral  freeholders  of  the  county  of  Weftmore- 
*'  land,    who    have    thereunto    fubfcribed    their 

names,  which  was  prefented  to  the  Houfe  upon 

the  17th  day  of  December,  in  the  laft  feffion  of 

Parliament,  misiht  be  read. 

"  And  the  fame  was  read  accordingly. 

"  Then  the  queftion  being  put.  That  Mr, 
"  Speaker  do  iffue  his  warrant  to  the  clerk  of  the 
"  Crown,  to  make  out  a  new  writ  for  the  elecfling 
"  of  a  knight  of  the  (liire  to  ferve  in  this  prefent 
"  Parliament  for  the  county  of  Weftmoreland,  in 
"  the  room  of  the  faid  Sir  James  Lowther ; 

4  ''  h 
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*'  It  paflcd  in  the  negative  J[i)." 

The  method  here  taken  of  communicating  the 
intention  of  the  former  petitioners  to  drop  their 
complaint,  was  not  thought  fufficient  tojuflify  the 
lloufc  in  ordering  a  new  writ.  There  was  no  im- 
rnediate  information  in  the  name  of  the  petitioners 
themlclvcs. — On  the  13th  of  November,  the  fort- 
niglit  being  expired,  and  no  renewed  petition 
having  been  prefcntcd,  a  new  writ  was  ordered  for 
Weflmorcland  (2). 

(0  7th  Nov,  1775,  Votes,  p.  53,  54.         (2)  Votes,  p.  78. 
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l^  The  day  appointed  for  choofing  this  Committee  was 
Tuefday,  the  14th  of  November,  1775;  but  the  Houfe  not 
beiiiiT  complete,  according  to  the  provifions  of  the  ftatute 
( I  ),"they  were  obliged  to  adjourn  to  the  day  following  (2). 

On  Wednefday,  the  15th  of  November,  the  Committee 
was  chofen,  and  confided  of  the  following  Gentlemen: 


John  EKves,  Efq.  Chairman  -     -^ 
Earl  V^crney    -----. 
Earl  of '['yrconnel       -     -     - 
Sir  Henry  Hoghton,  Bart,     - 
Vifcount  Palmerllon  -     -     -     ■ 
Hugh  Bofcauen,  Efq.       -     - 
Benjamin  Langlols,  Efq.  -     - 
Thomas  More  Molyneux,  Efq. 
William  Drake,  jun.  Efq.       -     '    \  ^ 
Hon.  Thomas  Villiers  Hyde  -        )  u 
Charles  Mellilh,  Efq.        -     - 
Sir  William  Bagot,  Bart.  -     - 
George  Bridges  Brudenell,  Efq. 

Nominees, 

0/  the    Pititioncr : 
Hon.  Thomas  Howard     -      - 
Of  the  Sitting  Members  : 
Bamber  Gafcoync,  Efq.    -     -'    -^ 


/'Bcrkfliire. 
Bucks. 
Scarborough. 
Prefton. 
Haflings. 
St.  Mawes, 
St.  Germans. 
Haflemere. 
Agmondefham. 
Chriflchurch. 
Pontcfra6i'. 
StafFordfhire. 
Rutlandfhire. 


S.  Michael. 
^Truro. 


Petitioner: 
The  Honourable  John  Luttrel. 

Sitting  Members  : 
Sir  Abraham  Hume,  Baronet,  William  Joliffe,  Efq. 

Counsel, 

For  the  Petitioner  : 

Mr.  Mansfield,  Mr.  Lee. 

For  the  Sitting  ^embers  : 


Mr.  Miffing, 


Mr.  Hardlngc, 


(t)  Vide  vcl.  i.  Introci.  Se6l.  3.  N°  ii.p.  45,  50. 
(a)  Vout,  14  Nov.  p.  79. 
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0\  Thurfday,  the  i6tli  of  Novcmlxrr,  the 
Committee  being  met,  the  petition  of  Mr. 
Luttrel  w:is  read,  the  entry  of  which  in  the  Votes 
is  verbatim  as  follows: 

31  Od.  1773.  "  A  petition  of  the  Hon.  John 
•*  Luttrel  was  read,  fetting  forth.  That  at  the  lafl 
"  cledlion  of  members  to  lervc  in  Parliament  for 
"  the  borough  of  Petersfield,  Sir  Abraham  Hume, 
"  Baronet,  High  JJicrijf  for  the  county  of  Heitford^ 
"  William  Jolitle,  Elq.  ajid  the  Petitioner,  were 
*'  candidates;  and  that  the  faid  Sir  Abraham 
"  Hume  and  William  Joliffe,  [(i)  by  them-  [4] 
*'  fclvcs  and  their  agents,]  after  the  dilFolution  of 


(i)  Thcfc words  are  repeat-     miftAke  of  the  printer  of  ihe 
f4  twice,  but  ibii  feems  to  be  a     Votet . 
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**  the  lad  Parliament,  and  the  iffuing  of  the  writ 
"  for  the  eledion,  and  previous  to  and  during  the 
"  poll,  by  themfelves  and  their  agents,  and  by  other 
"  ways  and  means,  on  the  behalf,  and  at  the  charge, 
"  of  the  (Iiid  Sir  Abraham  Hume   and   William 
"  Joliftc,  did  give,  prefent,  and  allow,  to  the  elec- 
"  tors  of  the   faid  borough,  and  to  feveral  perfons 
"  who  had  or  claimed  a  right  to  vote  in  the  elec- 
**  tion  for  the  faid  borough,  money,  meat,  drink, 
reward,  entertainment  and  provifion,  in  order  to 
procure  themfelves  to  be   eledied  for  the    faid 
borough,  in  open  defiance  of  the  law  ;  and  that 
the  laid  Abraham  Hume   and  William  Joliffe, 
previous  to  and  during  the  poll  were  guilty   of 
bribery  and  corruption,  and  attempting  to  bribe 
and  corrupt  thofe  who  had  a  right  to  vote  in 
"  the  faid  election,  in  order  to  procure  themfelves 
"  to  be  returned  as  perfons  duly  elected,  and  that 
[5]      "  James  Showell,  pretending  to  be  the  mayor  of 
the  faid  borough,  aded  partially  and  unfairly  in 
the  execution  of  his  office,  as  a  returning  officer, 
during  the  faid  poll,  in  rcjedling  good  votes  for 
the  petitioner,  and  admitting  bad  ones  for  the 
faid  Sir  Abraham  Hume  and  William  Joliffe,  and 
in  many  other  refpcdls;  and  that,  by  the  faid  and 
other    undue    means,    the    faid    Sir   Abraham 
Hume  and  William   Joliffe  obtained  a  majority 
of  votes  on  the  poll,  aud  were  returned  accord- 
ingly to  ferve  in  Parliament  for  the  faid  borough, 
in  prejudice  of  the    petitioner   (who  was   duly 
elcded,  and  ought  to  have  been  returned)  and 

"  the 
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the  Icgil  clc<5tors  of  the  Ihid  borough,  and  in 
open  defiance  ot  the  law  and  freedom  of  elec- 
tions; and  therefore  pmying  the  fioufe  to  take 
the  premifes  into  confideration,  and  to  grant 
him  I'uch  relief  therein,  as  (hall  upon  examina- 
tion aj)pear  to  be  juft  (i)." 
Tlien  the  la(l  determination  of  the  right  of  elec- 
tion was  read,  which  is  as  follows  : 

9  May,  1727.  Rcfolved,  "That  the  right  of  [6j 
"  clcdlion  of  burgcflls  to  ferve  in  Parliament  for 
**  the  borough  of  Petersfield  in  the  county  of 
**  Southampton,  is  in  the  freeholders  of  lands,  or 
"  ancient  dwelling-houfcs  or  (hamhles  built  upon 
''  ancient    foundations,  within   the  faid    borough 

"  (2)." 

Then  the  Rimding  order  of  the  1 6th  Jan.  1735-6, 
was  read  (3). 

*^  The  counfel  for  the  petitioner  informed  the 
Committee,  that  they  did  not  mean  to  litigate  the 
riglit  of  eledion,  and  that  they  therefore  thought 
it  unnecedary  that  either  the  lafk  determination  or 
(landing  order  (liould  l)C  read.  I  lowever,  it  ap- 
pearetl  to  the  Committee  to  be  the  eftablifhed  and 
regular  pfacflicc  to  read  both,  in  all  cafes  where 
there  is  a  hill  determination. 

The  counlcl  for  the  petitioner  opened  their 
cafe  by  acquainting  the  committee  that  they  in- 
tended, 

1.  Toobjcfl  to  Sir  Abraham  Hume,  that,  being 

(1)  Voiet.  p.  17,  iS.  col.  a. 

(2)  Joarn.  ¥ol.  xx.    p,  861.  (3;  5*i/rj,  vol.  i,  p.  99.  100. 
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high  fhcriff  for  the  county  of  Hertford  at  the 
time  of  the  eledion,  he  was  inelegible,  and  that 
notice  thereof  having  been  given  to  the  returning 
officer  and  to  the  electors,  the  votes  given  for  him 
were  thrown  away. 

2.  To  both  the  fitting  members,  that  they  had 
been  guilty  of  corrupting  the  voters  by  gifts  and 
promifes  after  the  vacancy,  and  ifluing  out  of  the 
writ,  by  which  means  the  eledtion  of  them  was 
void  by  virtue  of  the  ftatute  of  King  WilHam  (i). 

The  counfel  for  the  fitting  members  infifted, 
that  it  was  not  competent  to  thofe  on  the  other 
fide  to  go  into  the  queflion  concerning  the  fup- 
pofed  ineligibihty  of  Sir  Abraham  Hume  as  fheriff 
of  Hertfordfliire,  becaufe  there  was  no  exprefs  alle- 
gation or  complaint  on  that  fubjedt  in  the  pe- 
tition. 

They  faid,,  That  the  words  "  High  flier  iff  of  the 
*^  county  of  Hertford,''  appeared  in  the  petition 
merely  as  an  addition  or  defcriptio  perfona.  That 
[8]  there  was  no  complaint  on  that  account  which 
could  either  lead  Sir  Abraham  Hume  to  think 
that  he  was  to  be  attacked  on  that  ground,  or  in- 
deed entitle  the  Committee  to  enter  upon  fuch  a 
queflion,  fmce  it  could  not  be  confidered  as  any 
part  of  the  merits  of  the  petition:  That  in  every 
court  of  Jufticc  it  is  a  rule  that  the  plaintiff  who 
complains  of  injuftice,  and  fues  for  redrefs,fhall  not, 
on  the  trial,  be  permitted  to  take  up  a  new  caufe 

(0  7  Will.  III.  cap.  ^. 
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of  complaint  which  has  not  been  fct  forth  in  the 
inftrument  by  which  he  made  his  firfl:  application 
to  the  court.  That  this  rule  is  as  juft  as  it  is  in- 
variable, being  calculated  to  prevent  a  furprize  on 
the  defendant,  who,  if  he  had  not  previous  notice 
of  every  charge  meant  to  be  brought  againft  him, 
might  lofe  his  caufc  for  want  of  an  opportunity  to 
prepare  his  defence. 

To  this  the  counfel  for  the  petitioner  anfwercd. 
That  the  fatfl  was  clearly  dated.  That  the 
petitioner  had  a  right  to  avail  himfclf  of  every  r^j 
thing  that  appeared  on  the  face  of  the  petition. 
Tiiat  it  was  certainly  unnecefTar)'^  for  him  to  tell 
the  Houfe  in  his  jKtition,  that  Sir  Abraham  Hume, 
being  (hcrift',  was  thereby  ineligible.  That  it  was 
more  proper  to  leave  the  law  to  l>e  declared  by  the 
decifion  of  the  Conmiittee.  That  nolxxly  could 
fuppolc  that  the  words  by  which  the  circumftance 
of  Sir  Abraham  Hume's  being  Iheritf  of  Hertford- 
fliire  is  mentioned,  were  inferied  merely  as  a  title 
or  ilefcription,  fuch  addition  of  the  office  of  a 
lilting  member  never  being  ufcd  in  petitions,  be- 
caufe  altogether  unnecelfary.  That  the  petitioner, 
fur  inftance,  had  never  dreamed  of  defcribing  the 
other  fitting  member  by  his  ofiice  of  one  of  the 
Commid'ioncrs  of  the  Board  of  Trade.  That  Sir 
Abraham  Hume,  therefore,  could  not  pretend 
furprife  ;  cfpecially  as  they  were,  they  faid,  ready 
to  j)rovc  that  the  objection  to  his  eligibility  was 
taken  at  the  eledlion,  and  the  returning  officer  and 
cledors  warned,  that  votes  given  for  hmi  would  Ik 

B  4  thrown 


lo  CASE     XXV. 

thrown  away,  and  that  his  being  (heriff  would  be 
made  the  ground  of  a  petition  to  the  Houfe  of 
Commons.  That  if  a  fitting  member  were  flated 
in  a  petition  to  be  a  traitor  or  felon  convidt,  an 
idiot,  &c.  in  the  form  of  words  ufed  in  the  prefent 
inilance,  it  could  never  be  contended,  that  a  Com- 
mittee to  whom  fuch  petition  fhould  be  referred, 
ought  to  (hut  their  eyes  to  a  legal  difability,  and 
declare  fuch  traitor,  felon,  or  idiot  duly  elected, 
becaufe  the  words,  "  and  there/are  ineligible y^  or 
others  to  that  effect,  were  not  added  *. 

The  counfel  did  not  fpeak  at  great  length  to 
this  obje6lion  ( i ).  When  they  were  directed  to 
withdraw,  the  Committee  deliberated  for  a  confi- 
derable  time,  and  then,  the  counfel  being  called  in, 
the  Chairman  informed  them,  that  the  Committee 
had  come  to  the  following  refolution  : 

Refolved,  "  That  the  counfel  be  not  permitted 

[iij     ^*  to  argue   the  point   of  the    ineligibility   of  Sir 

''  Abraham  Hume  as  High  Sheriff  of  the  county 

**  of  Hereford,  the  fame  ineligibility  not  being  an 

♦*  allegation  in  the  petition.'*  (A). 

The  counfel  for  the  petitioner  then  called  three 
or  four  witnelTes,  to  prove  that  gifts  and  promifes 
had  been  made  by  Mr.  Joliffe,  in  the  prefence,  and 
with  the  concurrence  of  the  other  fitting  member. 
In  their  opening  they  did  not  alledge  that  they 
could  on  this  ground  bring  the  majority  of  yotes^ 

[  •  Vide  Rex.  i/.   Moor,    z     2  Burr.  834.] 
Mod.     128.      and      Rex.     n),         (i)     Vide    infra.    Cafe     of 
J^oyall,   'i'r.  32   U  33  G.  II.     Southampton.  voJ.  iv,  p.  84. 
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as  agalnft  either  the  fitting  members,  to  be  in  favour 
of  Mr.  Luttrcl.  The  object,  therefore,  of  the 
evidence,  was  to  make  the  cle(flion  void  as  to  one, 
or  both. 

In  the  courfe  of  this  evidence,  one  John  Newman 
was  called  to  prove  a  declaration  made  to  him  by 
one  Brackftonc,  a  voter,  about  having  got  tl)c 
promifc  of  a  lioufc  from  Mr.  Joliffc  for  his  vote. 

On  tlie  part  of  the  fitting  members  thi*^  evidence 
was  objcded  to. 

It  was  faici,  that  although  the  declaration  (not 
upon  oath)  of  a  perfon  who  cannot  be  obliged  to  \iz\ 
be  a  witnefs  on  the  fubjccfl  himfelf,  is  admiflible  in 
evidence  to  affe£l  Juch  perfon,  yet  it  is  not  admif- 
fiblc  as  againft  a  third  party,  and  that  as  the  counlel 
for  the  petitioner  had  not  faid  that  they  meant  to 
dilqualify  voters,  but  only  to  affed;  the  fitting 
memlx:rs  pcrfonally,  by  promifes,  gifts,  &c.  which 
they  had  made,  the  evidence  could  not  be  admitted 
for  that  purpofe. 

It  was  aniwercd  by  the  counfel  for  the  petitioner. 
That  they  were  not  obliged  to  anticipate  the  intent 
and  purpofe  of  the  evidence  they  priKluced.  That 
what  they  now  offered,  was  certainly  competent  in 
an  election  caufc.  And  that  the  Committee,  after 
they  lliould  hear  it,  woulil  judge  to  what  ufc  it 
ought  to  be  applied. 

The  Committee,  after  deliberation, 

Rcfolved,  **  That  the  evidence  offered  could  not 
**  be  admitted  in  fupport  of  any  charge  againft  Sir 
"  Abraham  Hume  or  Mr.  Joliffc." 

The 
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The  counfel  for  the  petitioner  then  faid  they 
would  aik  the  lame  queflions,  with  a  view  to  dif- 
qii^Hfy  I^rackflone. 

Wliicii  they  were  allowed  to  do. 

On  Thurfday,  the  i6th  of  November,  being  the 
fame  day  on  which  the  caufe  began,  the  Committee, 
by  their  Chairman,  informed  the  Houfe,  that  they 
had  determined. 

That  the  two  fitting  members  were  duly  elected 

(0. 

(0  Votes,  p.  87,  $8.- 
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P  AGE     II.  (A.)      In   the   Cafe  of   Sudbury,  in    I/JO,       Not« 
there  is  the  following  entry  in  the  Journals.  (A.) 

15  Feb.  1770.     **  The  counfcl  for  the  petitioners   hav-  "^ 

ing  propofi-d  to  produce  evidence,  in  order  to  prove,  that 
fcvcral  of  the  pcrfons  who  voted  for  the  fitting  members 
at  the  \x{\  cle<^tion,  were  not  legally  qualified  to  give  their 
votes,  as  not  being  freemen  of  the  fuid  borough. 
"  The  fame  was  ohjci^ted  to  by  the  counfcl  for  the  fit» 
ling  mtinbt-rs,  as  not  being  warranted  by  any  allegation 
in  either  of  the  petitions. 

^^  This  point  being  agreed,  and  the  counfcl  dirc<f)cd  Co 
withdraw. 

^^  And  a  motion  being  tnade,  and  the  qucQion  being  pur, 
that  the  counfcl  lor  th.*  petitioner  be  aJmiltcd  to  produce 
evidence,  to  prove  tnat  many  of  the  perfons  who  \i):<.d 
\nv  (he  fitting  members  at  the  lafl  general  eledlion  for  die 
borou)^h  of  Sudbury,  were  not  legally  entitled  to  vote  ioi 
members  to  fervc  in  l*arliamcnt  for  the  faid  borough, 
there  being  no  allegation  in  cither  of  the  petitions  prc« 

•*  fcnted 
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Note       «  rented  to  this  Houfe  to  warrant  their  producing  fuch  evi- 

•'  It  pafLd  in  the  negative  (i).'* 

To  confine  the  plaintiff  in  an  eleclion  caufe  to  the  allega- 
tions in  his  complaint,  would  be  a  pra61:ice  analogous  to  the 
rules  of  the  ordinary  courts  of  juflice,  and  would  not  be 
attended  with  anyhardfhip  to  him,  for  he  has  it  in  his  power 
to  make  his  petition  as  comprehcnfive  as  he  thinks  fit. 
However,  the  rules  of  the  courts  of  Weftminfter  Hall  can- 
not be  adopted  on  all  occafions  by  Committees,  becaufe  of 
the  cffential  differences  in  the  nature  of  the  caufes  which 
they  have  to  decide  ;  and  I  confcfs  there  are  difficulties  at- 
tending this  rigid  adherence  to  the  petitioner's  complaint  aS 
/  fct  forth  in  the  petition.  Perhaps  the  reprefentative  body 
at  large  is  in  fome  refpe6l  to  be  confidered  as  a  party  con- 
cerned in  every  controverted  ele61:lon.  By  their  oath,  the 
Committee  are  to  fvvear,  tliat  they  will  well  and  truly  try 
the  matter  of  the  petition  referred  to  them.  According  to 
the  ftri£l  fenfe  of  thefe  words,  if  fuppofed  to  defcribe  the 
limits  of  their  jurifdiclion,  they  are  bound  to  donfine  them- 
felves  to  the  allegations  of  the  petition.  But,  after  the  oath, 
the  ftatute  goes  on  to  fay,  "  and  they  (hall  be  a  Select  Com- 
"  mittee  to  try  and  determine  the  ?nerjts  of  the  return-,  or 
**  election^  appointed  by  the  Houfe  to  be  that  day  taken  into 
"  confideration :"  and  afterwards,  (in§  i8).  "ThefaidSe- 
"  lect  Committee  fhall  try  and  determine  the  merits  of  the 
[i6j  «  return,  or  eled^ion,  or  both.'*  Do  not  thefe  words  feem 
to  empower  the  Committee  to  inquire  into,  and  decide 
upon  every  thing  material  to  the  merits  of  the  return  and 
election,  whether  fpecified  in  the  petition  or  not  ?  Now  the 
Houfe  of  Commons  at  large  has  an  intereft  that  no  candi- 
dates but  thofe  who  were  eligible  and  legally  chofen,  be 
declared  duly  elected  by  the  determination  of  the  Comndit- 

(i)  Journ.  vol.  xxxii.  p.  705.  col.  i. 

tee; 
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tee;  and  the  digiblity  of  a  candidate,  whether  that   makes       Note 
part  of  the  matier  of  the  petition  or  not,  is  certainly  pirt  of    vf      ^ 
the  merits  of  the  election  and  return.     Indeed,  that  Com- 
mittees are  not  corifincdy?r/V//jf  to  the  malt  r  of  the  petition 
(although  that  alone  is  mentioned  in   their  oath)   is  clear 
from  this,  that  they  hear  and  determine  upon  the  tale  which 
the  fitting  member  choofes  to  make  againd  the  petitioner, 
although  the  oath  has  no  reference  to  any  thing  of  that  fort. 
Suppofe  for  a  momrnt,  that  a  (hcrifF  is  cleaiiy  ineligible  by 
law,  or  rather  let  us  take   the  cafe  of  a  pcrfon  who  at  his 
elecSlion  is  pofll-fled  of  a  new  office,  within  the  meaning  of 
the  ftatute  of  Queen  Anne  (l)  for  fuch  a  perfon  is,  by  that 
lUtutc,  ineligible.     Suppofe  a  petition   is   prcfentcd  corn- 
plaining  of  his  cledlion,  hut  without  alleging  that  he  held  a 
difqualifying  office,  or  was  incapable  of  being  chofen.     If 
it  come  out  in  the  courfe  of  the  evidence  given  on  other 
points,  that  he  held  the  office,  can  the  Committee,  who,  wc 
will  fuppofe,  have  found  all  the  points  litigated  by  the  peti- 
tioner to  be  in  favour  of  the  fitting  nicmber,  dctcmiine  th.it 
fuch  fitting  member  was  r////y  eUtled?  Suppofe  the  pctitu  a 
has  liood  over  for  a  year,  and  has  not  been  renewed  within      F'T] 
the  limited  time  (2)  in  the   next  feffion,  and  in  the  mean 
time  he  has  diveflcd  himfelf  of  his  office,  there  can  be  no 
new  petition  againfl   his  elc«Hion,  and  therefore  no  Com- 
mitec  can  be  chofen  to  try  it  on  the  ground  of  his  ineligi- 
bility.    He  is  now  capable  oi fitting.     So  that  there  can  be 
no  motion  or   enquiiy  in  the   Houfe  on  that  ground  i  and 
fince  Mr.  C}renvillc*s  a(5l,  it  fccms  to  be  the  univerfal  opi- 
nion, that  no  queilion  can  be  moved  in  the  Iloufc  relative 
to  the  validity  of  an///<7/a«  which  has  been  complained  of 
by  petition.     Perhaps,  if  an  ineligible  pcrfon  were  reiurncJ, 
and  n9  petition  were  prcffntcJ,  the  Houfe  ft  ill   might  t 
cognizance  of  itj  for  it  would  be  too  much  to  fay,  that  lu.  i 
a  return  toulJ  nut  be  inquired  into,  althoujjh  againd  lUe 

(1)6  Ajipc,  cap.  vii.  §  15.  (i)  Svfrd,  Pief. 

Jaw 


1 7  Notes  OH  the  Cafe  of  Peter sfield. 

Note  law  of  the  land,  unlefs  fome  individual,  interefted  as  a  voter 
(^•)  or  candidate,  chofe  to  petition  on  the  fubjecf^.  But,  in  the 
inftance  we  have  put,  a  perfon  incapacitated  by  pofitlve  fta- 
tute,  will  retain  his  feat,  merely  becaufe  the  individual  or 
individuals  who  petitioned  againft  him,  either  by  neglecl  or 
defign,  did  not  allege  the  incapacity  in  their  petition.  Per- 
haps thefe  obfervations  may  merit  fome  attention,  if  it  fhould 
be  thought  expedient  to  make  any  farther  alterations  ia  the 
ftatute  of  10  Geo.  III.  v 
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THE 

CASE 

O  F    THE 

TOWN  and  P  O  I^  T 

OF 

S    E    A    F    O    R    D, 

In  the  Coantv  of  SUSSEX, 


The  Committee  was  chofen  on  Friday,  the  17th  of  Novem- 
ber, and  confifted  of  the  following  Gentlemen  : 


Hon.  George  Venables   Vernon, 
Chairman     ------ 

Hon.  James  Murray    -     -     -     - 

Charles  Amcotts,  Efq.       -     -     - 
Hon.  Charles  Greville       -     -     - 
George  Bridges  Brundenell,  Efq. 
Sir  John  Palmer,  Bart.      -     -     - 
William  Drake,  Efq.  fen.  -     -     • 
Sir  Henry  Paulett  St.  John,  Bart. 
George  Clive,  Efq.      -     -     -     • 
William  Ewer,  Efq.     -     -     -     - 

John  Peach  Hungerford,  Efq. 
Ambrofe  Goddard,  Efq.     -     -     • 
Richard  Aldworth  Neville,  Efq. 

Nominees, 

Of  the  Petitioners : 
Sir  George  Younge,  Bart. 

Of  tie  Sitting  Members  : 
John  Moreton,  Efq.     - 


N 


f 


-    '  y 


Glamorganfhire, 

Perthfhire. 

Bofton. 

Warwick. 

Rutlandfhire. 

Leicefterfhire. 

Agmonde(ham» 

Hants. 

Bifhop's  Caftle. 

Dorchefter. 

Leicefterfhire. 

Wiltfhire. 

Grampound. 


Honiton*  . 
Wigan. 


Petitioner  s: 

Stephen  Sayre,  Efq.  and  John  Chetwood,  Efq. 

Sitting  Members, 

William  Hall,  Lord  Vifcount  Gage,   in  the  Kingdom  of 

Ireland,  George  Medley,  Efq. 

Counsel, 

For  the  Petitioners, 

Mr.  Lee,  Mr.  Alleyne. 

For  the  Sitting  Members, 
Mr.  Mansfield,  Mr.  Cox. 


(  "  1 
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O  F    THE 

TOWN    AND    PORT 

OF 

S     E     A     F     O     R     D. 


ON  Saturday,  the  i8th  of  November,  the  Com- 
mittee being  met,  the  petition  was  read, 
fet ting  forth-,  That  many  pcrfons  duly  qualified 
tendered  their  votes  for  the  petitioners,  but  were 
rejc(fled  ;  by  which  means,  on  carting  up  of  the 
poll,  there  appeared  a  majority  for  the  fitting 
members  ;  whereas,  if  they  had  not  been  arbitrarily, 
partially,  and  illegally  rejefted,  there  would  have 
been  a  great  majority  in  favour  of  the  petitioners 

(O. 

The  lad  determination  of  the  right  of  cleftion 
was  then  read,  and  appeared  to  be  entered  in  the     [n] 
Journals  in  the  following  words  : 

(i)  Votci,  p.  J9.  31  oa.  1775. 
Vol.  III.  C  xo  Feb. 
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10  Feb.  1670-1.  "  Sir  Job  Charlton  reports 
**  from  the  Committee  of  eledions,  the  ftate  of 
"  the  cafe,  and  evidence,  touching  the  eledion 
"  for  the  town  of  Seaford  in  the  county  of  Suflex, 
"  and  the  queftion  thereupon  arifing ;  whether  the 
"  right  of  cledion  were  in  the  baihff,  jurors,  and 
"  freemen  only;  or,  in  the  populacy  ;  and  that  the 
"  Committee  were  of  opinion,  T^hat  the  bailiffs  jurors ^ 
"  and  freemen,  had  not  only  voices  in  *  eleBion,  but  that 
"  the  ele^ion  was  in  the  populacy,  and  that  Mr, 
"  Morley  was  duly  eledled. 

"  The  queftion  being  put  to  agree  with  the 
"  Committee— the  Houfe  divided  ; 

"  And  it  was  refolved  in  the  affirmative  ( i  )," 
(Majority  108  to  102). 

After  this  entry  had  been  read,  the  counfel  for 
the  fitting  members  defired  that  an  explanatory  re- 
folution  made  by  the  Houfe,  in  1761,  (hould  alfo 
be  read,  Thofe  on  the  other  fide  fliewed  fome  re- 
ludlance  to  confent  to  the  reading  of  the  laft-men- 
tioned  rcfolution,  left,  after  it  fhould  be  read,  the 
counfel  for  the  fitting  members  fliould  infift  that 
it  was  the  lajl  determination,  within  the  meaning  of 
the  ftatute,  and  thereby  endeavour  to  preclude  them 
from  impeaching  or  contradiding  it  by  evidence. 

The  Committee  refolved.  That  it  fhould  be  read, 

[•  The  word  **//»«"  is  inter-  ted    in    the    printed   Journal, 

lined,  in  this  place,  in  the  MSS.  and  it  does  not  Teem  material- 

Jjurnzl,     (which  I   infpcf^cd  ly  to  affeft  the  fcnfe.] 
on  the  occafionof  the  Com-         (i)  Journ.   vol.  ix.  p.  200. 

mittce  in  1792)  thus:  *' voices  col.  z. 
•'  in  y  clcdlion;"  but  it  is  oinit- 

together 


[23] 
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together  with  the  entry  of  all  the  proceedings  on 
thcoccafion^but  that  itseffc(5>'  I'vl  operation  fhould 
remain  open  to  argument. 

The  account  of  thofc  proceeding*^,  in  the 
Journals,  is  as  follows  : 

lo  Dec.  1761.  **  The  Houfe  proceeded  to  the 
**  hearing  of  the  matter  of  the  feveral  petitions 
"  (i)  complaining  of  an  undue  ckdi  )n  and 
**  return  for  the  town  of  S^aford,  in  the  county  of 
•'  SufTex. 

"  And  the  counfcl  were  called  in, 

"  And  the  faid  petitions  were  read. 

"  And  the  laft  determination  of  the  Houfe,  made      [24] 
**  upon  the  loth  day  of  February,  1671,  conccrn- 
**  ing  the  right  of  ele<5\:ing  (A)  Barons  to  fer\'c  in 

parliament  for  the  town  and  j)ort  of  Scaford,  in 

the  county  of  SuHcx,  (whereby  it  was  refolvcd, 

That  the  bai lift', jurors,  and  freemen,  had  not  only 
*'  voices  in  the  eledlion,  but  that  the  eled ion  was 
*•  in  the  populacy)  was  alfo  read. 

'*  And  one  of  the  counfcl  for  the  petitioners  was 
**  heard,  and  infi (led.  That  in  the  laid  detcrmina- 
**  tion  of  the  Houfe,  the  words,  "  bailiffs  jurors^  and 
"  freemen^'  mean  fuch  bailiff,  jurors,  and  freemen 
"  only,  as  arc  refidcnt  within  the  faid  town  and 
**  port ;  and  that  the  wort!  •*  po[ulacy**  means 
"  inhabitants  at  large  of  the  town  and  port  of 
•'  Scaford,  being  mailers  of  families,  and  not  rc- 
"  cciving  iilms. 

(i)  For  the   p«tiiioni,  liJi      17  Nov.  1761. 
jouin.  vol.  xxix.  p.  19.  col.  1. 

0  2  "  ITica 
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*'  Then  one  of  the  counfel  for  the  fitting  mem- 
"  bers  was  heard. 

"  And  then  the  counfel  on  both  fides  were  di- 
**  reifted  to  withdraw. 

"  They  were  again  called  in. 
[23]  "  And  the  counfel  for  the  petitioners  having 
*'  propofed  to  produce  evidence,  in  order  to  fhew 
'*  that  the  words  "  bailiff,  jurors,  and  freemen,'' 
**  mentioned  in  the  faid  determination  of  the 
**  Houfe  of  the  loth  day  of  February,  1670,  mean 
"  only  fuch  bailiff,  jurors,  and  freemen,  as  are  re- 
"  fident  within  the  faid  town  and  port; 

"  And  the  counfel  for  the  fitting  members  hav- 
*'  ing  objected  to  the  admiffion  of  that  evidence,  as 
"  being  contrary  to  the  faid  determination  of  the 
"  Houfe :  And  having  been  heard  upon  their  faid 
"  objection ; 

"  The  counfel  for  the  petitioners  were  heard  in 
"  anfwer  thereto. 

"  And  then  the  counfel  on  both  fides  were  again 
"  direfted  to  withdraw. 

"  And  a  motion  being  made,  and  the  queflion 
"  being  put,  That  the  counfel  for  the  petitioners 
*'  be  admitted  to  give  evidence,  to  fliew.  That 
"  in  the  faid  determination  of  the  Houfe,  the 
*'  words  "  bailiff,  jurors,  and  freemen ^^  mean  fuch 
[26]  "  baililf,  jurors,  and  freemen  only,  as  are  refident 
*'  within  the  faid  town  and  port  -, 

"   It  palled  in  the  negative." 

"  And  the  counfel  were  again  called  in, 

.    ^^And 
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"  And  Mr.  Speaker  acquauitcd  them  with  the 
"  faid  refolution  (i  )." 

1 1  Dec.  I  761 .  ''  The  order  made  this  day  for 
**  reluming  the  turthcr  hearing  of  the  matter  of 
"  the  feveral  petitions  complaining  of  an  undue 
**  eledion  and  return  for  the  town  of  Scaford,  in 
'*  the  county  of  Sullex,  at  half  an  hour  after  three 
**  of  the  clock  this  afternoon,  being  read ; 

**  The  Houfe  proceeded  to  rcfume  the  further 
"  hearing  of  the  matter  of  the  faid  petitions. 

"  And  the  counfcl  were  called  in; 

'*  And  the  counfcl  fi)r  the  petitioners  procccd- 
"  ed  in  fup|)ort  of  their  conftru(flion  of  the  word 
'*  *''' popu/dcy''  in  the  lad  determination  of  the 
"  Houfe,  concerning  the  right  ofelcdling  Barons 
**  to  ferve  in  Parliament  for  the  town  and  port  of 
**  Scaford  aforcfaid,  made  the  I  oth  day  ot  February,  [27] 
**   1670. 

**  Then  the  faid  counfcl  examined  Icvcrai  wii- 
"  ncfles,  in  order  to  prove  that  the  inhabitants  at 
"  large  have,  by  ufagc,  voted  at  elcdlions  of 
''  Barons  to  ferve  in  Fadiament  for  the  faid  town 
**  and  port. 

**  Then  the  original  poll  taken  at  the  elc&ion  of 
'*  B.irons  to  ferve  in  Parliament  for  the  faid  town 
'*  and  port,  in  the  year  1747,  was  produced  by  the 

town  clerk  of  the  faid  town  and  port. 

"   And  the  counfcl  for  tlvc  petitioners  having  of- 
fered to  produce  the  corporation-book,  m  which 
•*  arc  entered  the  a^ftsot  the  faid  corporation  ; 

(1)  Journ.  vol.  xxix.  r- ^3*  ^1*  i*'* 

c  3  •*  And 


^i 
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"  And  the  counfel  for  the  fitting  members  hav* 
'*  ing  objeded  to  the  producing  of  the  faid  book  as 
"  evidence,  in  relation  to  any  other  matter  than  the 
"  adts  of  the  faid  corporation  ;  ^ 

"  The  counfel  for  the  petitioners  were  heard,  in 
"  anfwer  to  the  faid  objection  ; 

"  And  the  counfel  for  the  fitting  members  being 
^'  heard,  by  way  of  reply ; 
[28]         "  The  counfel  on  both  fides  were  direfted  to 
*'  withdraw. 

"  They  were  again  called  in,    . 

"  And  the  counfel  for  the  petitioners  not  infift- 
"  ing  on  producing  the  faid  corporation-book; 

"  Several  parts  of  the  faid  original  poll  were 
*^  read  : 

"  And  then  the  counfel  on  both  fides  were 
'^  again  direded  to  withdraw  ( i  ).'* 

The  further  hearing  of  the  caufe  was  again  ad^ 
journed  till  Tuefday,  the  15th  of  December. 

1 5  Dec.  1761.  "  The  Houfe  proceeded  to  the 
"  further  hearing  of  the  matter  of  the  feveral  pe^ 
^'  titions,  complaining  of  an  undue  eledion  and 
*'  return  for  the  town  of  Seaford,  in  the  county  of 
«'  SuiTex. 

"  And  the  counfel  for  the  petitioners  having 

*'  gone  through  his  evidence,  in  fupport  of  his 

^*  conftrudion  of  the  word  '^  ppulacy^'  in  the  laft 

[29]    "  determination   of  the    Houfe,    concerning   the 

^'  right  of  elcding  Barons  to  ferve  in  Parhament; 

(1)  Journ.  vol.  xxix.  p.  84.  col.  |,  2. 

for 
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^*  for  the  town  and  port  of  Scaford  aforcfaid,  made 
**  the  loth  day  of  February  1670; 

•*  The  counfe)  for  the  fitting  members  were 
**  heard  in  anfwcr  thereto;  and  infilled,  That  the 
**  word  "  popu/acy'*  in  the  faid  determination  of  the 
"  Houfe,  means,  inhabitants,  lioule keepers,  pay* 
•*  ing  fcot  and  lot. 

"  And  the  faid  counfel  examined  a  witnefs  in 
**  fupport  of  their  faid  conftrudion. 

"  And  the  counfel  for  the  petitioners  having 
^*  been  heard  by  way  of  reply  ; 

"  The  counfel  on  both  fides  were  dirc(flcd  to 
^*  withdraw. 

Rcfolved,  That  in  the  laft  determination  of 
this  Houfe,  of  the  right  of  cledion  of  Barons  to 
ferve  in  Parliament,  for  the  town  and  port  of 
Seaford,  in  the  county  of  Suflex,  made  the  loth 
day  of  February,  in  the  year  1670;  which  is  as 
followcth,  t^/:2.  **  That  the  bailift',  jurors,  and 
**  freemen,  had  not  only  voices  in  the  clciflion,  but  [30] 
**  that  the  eledion  was  in  the  populacy;"  the 
"  word  ^^ populacy'^  therein  mentioned,  extended 
"  only  to  the  inhabitants^  houfekecpirrs  of  the  /aid  town 
**  and  port  y  paying  J I  ot  and  /ot  (i).** 

After  thefe  entries  from  tiic  Journals,  tlie  (land- 
ing order  of  16  Jan.  1735-6  w;is  rcatl  (2). 

Tiic  counfel  for  the  jKtitioners  then  opened  the 
whole  of  their  cafe,  which  confillcti  of  two  general 
points. 

(1)  Journ.   vol.  xxix.   p.  89.  (2)    Sm/ra,   fol.    i.  p.    99. 

col.  2.  p.  9a  col.  I.  lOO. 

c  4  I .  The 


it 
t< 


<( 


^p  CASE     XXVL 

1.  The  firft  was,  That  the  explanatory  refolution 
of  I  761,  was  inconfiflent  with  the  true  fenfe  of  the 
determination  of  1670,  which  was  the  Iqfi  determi- 
nation of  the  Houfe,  when  the  ftatute  of  2  Geo.  IL 
cap.  24.  took  place,  and  therefore  final  to  all  intents 
and  purpofes  -,  and  not  to  be  overturned  or  altered 
by  any  refolution  fubfequent  to  the  flatute. 

2.  The  fecond,  That,  if  the  Committee  Ihould 
[31]      think,  agreeably  to  the  refolution  of  1761,  that  the 

eledors  diftinguiflied  by  the  word  ^'  popu/acy'-  in 
the  refolution  of  1670,  muil  be  fcot  and  lot  men y 
yet,  to  bring  them  within  that  defcription,  it  was 
not  necefTary  that  they  fliould  be  adually  rated  to 
the  poor. 

The  counfel  for  the  fitting  members  objedled  to 
their  being  permitted  to  bring  evidence  to  conr 
tradidt  the  explanatory  refolution  of  1761,  and  this 
point  was  feparately  argued  and  determined  by  a 
fpecial  refolution  of  the  Commitee. 

Counsel  for  the  Petitioners. 
When  a  lall  determination  is  fufficiently  clear,  or 
admits  of  a  conftrudion  confonant  to  general  prin- 
ciples, and  the  common  law  of  Parliament,  it  would 
be  highly  dangerous  to  allow  of  explanatory  refolu- 
lati^.ns  contradii^lory  to,  or  inconfiflent  with,  fuch 
conflrudlion.  The  certainty  and  fecurity  which 
the  legiflature  meant  to  provide  by  the  ftatute  of 
Gto.  11.  might  be  entirely  evaded  by  fuch  pre- 
tended explanations.     '^  Popnlacy^^*   is  a  word  of 

general 

[•  Dr.   Johnson  dcrivps  the     <'  lacy"     from      the     French 
yfor(\-3  ** />c/mlace'*  and  *'j^o/U'     word    "  po/)uIace'*  Sind  defines 

thcq 
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general  import;  and  the  fair  method  of  condruing 
it  in  the  determination  of  1670,  is  to  apply  it  to  fuch 
pcrfons  as,  by  the  rommon  law,  where  there  is  no 
<  iiarter  or  prefcription  to  the  contr.ir}',  arc  the 
legal  eledlors  for  boroughs.  Thefe  are  the  inha- 
bitants houfcholders  (i ).  That  fuch  is  the  fenfe 
in  which  the  word  was  unrlerllood  at  Seaford,  from 
the  date  of  the  determination  in  1670  to  the  year 
1 76 1,  can  be  proved  by  the  conftant  ufage  of  the 
place  during  that  long  period  of  time.  Indeed  the 
fucccfsful  party  in  1761,  and  the  houfc  in  making 
their  dccilion,  fcem  to  have  been  fo  ftongly  im- 
prcilcd  with  this  fenfe  of  the  word  "  f^opulacy^** 
tiiat  even  in  taking  in  the  qualification  of  the  pay- 
ment of  fcot  and  lot,  they  added  that  of  being 
houl'ckccpcrs.  This  would  have  been  unneceflary 
if  they  had  confidercd  Seaford  as  a  common  fcot  and 
lot  borough  ;  for  to  be  a  houfekceper  is  no  neccf 
fary  part  of  the  defcription  of  a  fcot  and  lot  man. 
Occupancy,  even  without  inhabitancy,  is  fufficicnt  [33] 
io  conflitute  tliat  charader  ( 2  ). 

If  the  word  **  populacy'  can  receive  an  interpre- 
tation   agreeable    to    the   common    law    right    of 

them  to   mean    **  the  vulgar;  "  nato   della   feccii  del /•/#- 

**   the    common    people ;    lUe  •*  /aaca    di    Roma.**       Bocc. 

••  muliKuJe."      The    French  Decameron.  Giorn.  10.  N*  8.) 
word    may    either    have   been  {\)  TiJe  J'm^rm,  vol.  i.  C^fe 

formed  direftly  from  the  Latin  of  Poniefradt,  vol.  ii.    C*fc  of 

'*  y»0^w/u//f,which  might  in  pore  I'oole. 

inbubilant I,**  or  from   the  Ita-  (2)  KJf/ii^ra»  yo\,\.  p.  3S*« 

jian  ••  popdaKze**  which  means  Cafe  of  Dorchcllcr. 
♦•  the  vulgar.*'      "Jononfjn 

de^ion. 
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elcc511on,  if  the  uiage  of  Seaford  for  a  whole  cen-* 
tury  (hows  that  it  was  fo  underflood  in  the  borough, 
an  explanatory  decifion  of  the  old  judicature  con» 
(Iruing  the  term  othcrwife,  fo  far  from  being  con- 
iidcred  as  conclufive,  will  be  thought  to  deferve 
very  little  regard  from  this  committee. — The  Hif* 
tory  of  tlie  Cafe  of  176 1  is  recent,  and  it  is  well 
known  to  have  been  a  very  flagrant  inftance  of 
the  influence  of  the  minifler  of  that  day. 

Counsel  for  the  Sitting  Members, 

When  a  word  of  doubtful  fenfe  (which  '^  popu-. 
"  lacy'  (B)  feems  to  be  admitted  to  be)  is  em- 
ployed in  a  lail  determination,  and  the  Houfe, 
whole  province  it  is  to  explain  its  own  decifions, 
makes  an  interpretation  of  fuch  ambiguous  word 
in  plain  unequivocal  language,  the  interpretation 
[34]  ought  to  be  conclufive  :  It  forms,  as  it  were,  part 
of  the  lafl  determination,  and  is  to  be  confidered 
as  fomething  equivalent  to,  and  fublVituted  iathe 
room  of,  the  former  exprefTion.  What  would  the 
confequence  be  if  a  formal,  explicit,  and  dift:in(fl:, 
explanation  by  the  Houfe  of  Commons,  of  an  ac- 
knowledged ambiguity  in  a  lafl  determination, 
were  to  be  confidered  as  of  no  authority,  but  to 
remain  liable  to  frefh  difcuflion  and  inquiry  ? 
Would  not  an  opportunity  be  given,  at  every  new 
election,  of  contending  for  a  new  meaning  to  be 
put  on  the  doubtful  expreflion  ?  and,  with  regard 
to  the  right  of  election  in  fuch  a  cafe,  would  it  not 
remain  tor  ever  cxpofed  to  the  uncertainty,  and 

fubjc(fl; 
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fubjccl  to  tlic  litigation,  which  the  Icgiflaturc, 
by  the  ftatutc  of  Qco.  II.  was  fo  anxious  to  pre* 
vent  ? 

If  any  ufc  could  be  made  on  the  prcfent  occafion, 
of  the  common  law  riglu  of  clcdion,  the  counfcl 
for  the  petitioners  have  no  right  toallume  it  to  be 
as  they  contend.  Tlic  divcrfity  of  fyftemson  that 
head  is  well  known,  and  the  opinion  of  that  great  [33  J 
lawyer  Lord  Chief  Jufiicc  Holt  was  very  different 
from  that  which  they  would  have  the  Committee 
toado|)t  (i). 

If  the  refolution  of  1761  is  to  be  confulcred  as 
making  part  of  the  fame  determination  with  that 
of  1670,  what  the  ufagc  of  the  borough  may  have 
been  is  of  no  confequencc,  and  all  evidence  on 
that  fubjc(ft  is  inadmifTibic. 

After  the  counfel  had  finiflicd  their  arguments 
on  this  point,  the  Court  being  cleared,  the  Com- 
mittee deliberated  for  feveral  hours,  and  then  ad- 
journed till  Monday. 

On  Monday,  the  20th  of  November,  after  de- 
liberating again  for  tome  time,  the  following 
queftion  was  put : 

"  That  the  Committee  do  permit  the  counfcl 
"  for  the  petitioners   to  prixiuce  evidence  to  call 

in  quellion  the  refolution  of  the  Houfc  of  Com- 

'   mons  in   1761,  touching  the  right  of  clcclion 

**  lor  the  town  antl  port  ot  Seafortl,  by  which  rcfo- 

( I )  riM  Ctfc  of  Ponicfraa  ;  //r«,  vol.  i. 

**  lution 
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"  lutlon  the  right  of  voting  in  the  faid  town  and 
**  port,  as  in  the  populacy,  is  declared  to  extend 
''  onlv  to  tiie  inhabitants  houfekeepers  of  the  faid 
"  town  and  port,  paying  foot  and  lot,  there  having 
"  been  a  previous  refolution  touching  the  right  of 
**  election  made  in  1670." 

And  it  was  refolved  in  the  negative. 

On  which  the  couniel  being  called  in,  the  Chair- 
man acquainted  them  that  the  Committee  had 
refolved, 

*'  That  the  council  fliould  not  be  permitted  to 
"  call   evidence   to  contradivfl  the    refolution   of 


(( 


1761(C)."' 


2,  The 


*  [A  like  refolution  wis 
come  to  by  the  Committee 
which  fat  in  Feb.  1786.  Fide 
3  Lud.  p.  56. 

Jt  was  taken  for  granted,  in 
1761,  that  the  words  of  the  re- 
folution of  10th  Feb.  1670, 
(j'upra  p.  22.)  meant  to  declare 
a  ccncurrent  right  in  tlic  corpo- 
rators. This  is  evident  from 
the  proceedings  on  the  latter 
cccafion  relative  to  the  inter- 
pretation of  the  words  defcrip- 
tive  of  the  corporators.  The 
fame  concurrent  right  was  ajfo 
aflumed  by  the  contending  par- 
lies in  1/86.  {^1^6  that  cafe 
in  3.  Lud.)  But  there  was  no 
cxprcfs  determination  of  the 
p'jint  in  1761  within  the  mean- 


ing of  2  Geo.  2.  c.  24.  Ac^ 
cordingly,  in  1792,  the  counfel 
for  the  petitioners  (Mr,  Pig- 
gott  and  myfelf)  contended, 
that  the  queftion  was  Hill  open, 
and  that  the  true  meaning  of 
the  refolution  of  1670- 1,  was, 
<*  that  the  right  is  in  the  poptt- 
**  lacy/'  (fmce  explained  to 
mean,  inhabitants  paying  fcot 
and  lot)  to  the  exclufion  of 
fuch  of  the  corporators,  or 
**  bailiff,  jurors,  and  freemen," 
as  are  not  inhabitants  houfe- 
holders  paying  fcot  and  lot  : 
That  this  was  clear  ;  1.  from 
the  flate  of  the  cafe  in  1670- 1, 
for  that  two  different  rights, 
and  each  exclufive  of  the  other, 
were  fet  up  at  that  time,  and 

that 
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2.  The  counfcl  for  the  petit ionci^  proceeded  to 
the  fecond  point,  and  contended,  that  it  is  not 
neccflliry    that    perlons,    in   order   to   anfwer   the 

defcription 


.6  t 


that  the  rtioiuion  merely  re- 
cited virlatim  ihc  propofition 
cxprcfTivc  of  the  cxclufivc  riglit 
as  afTumed  by  the  corporation, 
in  order  to  negative  ic»  and 
then  proceeded  in  like  manner 
to  recite  and  aHirm  fubilan- 
lively  the  other  right;  2.  ^c- 
cauic  the  language  of  that 
fecond  branch  of  the  rcfolution 
o\  1670-1,  cuiitaini  a  poG- 
tivc  and  entire  prrpofKion, 
viz.  **  That  tbt  eledton  ivaj  in 
**  the  pofulucy,*  and  docs  not 
fay  •*  The  populacy  had  a 
*•  right  to  vote/*  or  «*  But 
••  alio  in  the  populacy;"  3. 
From  the  conlliiiition  of  Sca- 
ford :  That  it  would  appear 
by  evidence  that  this  place 
fent  members  to  Parliament  in 
£d.  Ill')  lime,  and  was  rcllorcd 
in  1640  to  **  iti  ancitnt  frt-vi- 
"  A^r;"  that  it  was  firll 
incurporatcd  in  the  reign  of 
Hen.  VIII.  by  a  charter  which 
layi  nothing  of  the  right  of 
election.  I'hat  the  caCc  \\\ 
1670  was  rcHcd  upon  the 
ground  of  ufage  merely,  which 
ulage  mull  be  taken  to  have 
been  the  lime  from  the  time  of 
Ed.  1,  downwards.  Thai  there- 


fore the  corporators,  who  had 
no  exigence  at  that  time,  could 
as  little  have  a  concurrent  as 
the  cxclufive  right The  coun- 
fcl for  the  fitting  members  ob- 
jcftcd  to  the  admilFion  of  the 
evidence  on  this  pomt,  but  the 
Committee  determined  that  ic 
Ihjuid  be  received,  and  the  re- 
fult  was  that  the  claim  of  the 
corporation  was  difallowed. 

Statements  were  delivered 
in  on  behalf  of  the  coniendin|r 
parties  under  28  Geo.  3.  c.  52, 
^25.  That  for  the  petitioners 
wa>, 

"  That  the  right  of  cle(^Ion 
**  for  the  town  and  port  of 
**  Seaford,  according  as  was 
*'  decided  by  the  lall  deter- 
••  mination  in  the  Houfc  of 
*'  Commons  on  the  loih  of 
"  Feb.  1 670- 1,  is  ••  Im  tbt 
**  pofulacy**  or,  according  to 
<*  the  interpretation  of  the  word 
*•  pofulun  **  by  the  rcfolutiua 
^  of  the  laid  i^Ioufe  on  the  1 5  th 
**  of  Dec.  1761,"  in  the  io- 
*'  habitants  hcufcholders  of  the 
"  faid  town  and  port  paying 
'*  fcotand  lot;  and  iofuchinha- 
*<  bitants  houlcboidcrsonly." 

Tht 
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defcription  of  fcot  and  lot  men,  fliould  aftually  be 

rated  to,  and  pay,  the  poor-tax. 

It  appeared,  by  the  original  poll,  that  the  votes 

admitted  by  the  returning  officer  were  as  follows; 

viz. 

For  Lord  Gage  -----  29 
For  Mr.  Medley  -----  27 
For  the  petitioners      -     -     -     -        i 

[37]  But  it  was  proved  by  John  C^far,  who  had  ailed 
as  check-clerk  for  Sayre  and  Chetwood,  that  47 
perfons,  a  lift  of  whom  he  produced 5  who  tendered 
their  votes  for  the  petitioners,  were  rejedled  becaufe 
their  names  did  not  appear  on  the  laft  poor-rate, 
according  to  which  the  returning  officer  took  the 
poll.  It  appeared,  alfo,  that  three  others  tendered 
their  votes,  and  were  rejected,  after  Caefar  had  left 
the  place  of  polling. 

Counsel  for  the  Petitioners, 

Though  it  is  convenient  that,  in  common  cafes, 
the  poor  rate  iliould  be  the  criterion  to  fix  who 

The  ftatement  for  the  fitting  *'  lot,"   as  explained  by  the 

members  was,  «*  refolution  of  the   Houfe  of 

"  That  the  right  of  eleftion  "   15  Dec.  1761." 
••  is  in  the  bailiff,  jurats,  and         The  Commictee  affirmed  the 

•'  freemen,  and  in  the  popu-  ftatement  on  behalf  of  the  pe- 

•*  lacy,  according    to  the  laft  tltioncrs,  and  of  courfc  nega- 

"  determination  of  the  Hcufe  tived  the  other,    and  reported 

"  of  the  10th  of  Feb.  1670-1,  their  judgment  to  the   Houfe 

•'  by  which  word  "  populacy"  according   to  the  direflion    of 

«*  arc     meant     *'   inhabitants  the    ftatute.        Fide    Journals, 

''  houfeholdcrs  paying  fcot  and  vol,  xlvii.  p.  5641  col.  1.] 

6  are 
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are  to  be  confidcrcd  as  paying  fcot  and  lot,  yet 
that  the  rate  and  payment  of  the  parochial  tax  for 
the  poor,  is  no  neccH'ary  ingredient  in  the  dcfcrip- 
tion,  or  a  condition  fine  qua  fwfi,  is  mod  evident 
from  this,  tliat  *^  fcot  and  lot'*  were  known  to  the 
law  of  England  long  before  the  poor- tax  had  any 
exigence.     That  tax  took  its   rife  in  the  43d  year 
of  Queen  Elizabeth,  and  we  find  fcot  and  lot  men- 
tioned at  the  time   of  the    Concjucft,   as    having      [38] 
cxiftcd  among  the  Saxons,  the  words  themfelvcs 
being  of  Saxon  or  Gothic  origin.     The  expreffion 
of  **  fcot  and  lot''  is   found  alio  in   nuny  ancient 
ftatutcs,  and  particularly   in  fomc,  near,  but  be- 
fore, the  time  when  the  firft  poor-laws  were  made. 
**  Scot;'  "  fcoltuni;'  "  fcotta;'  and  "  fcottus;*  arc 
terms  which  occur  frequently   in   Doomlday  book 
(1).     The  recital  of  the  (latute  of  33  Hen.  V'lII. 
cap.  9.  lets  forth,  that  the  citizens  and  freemen  of 
London  were  (at   that  time)  fworn  to  bearyio/  and 
lot.     This  clearly  proves  that   thofe  terms  had  a 
didlnct   definite   meaning  at    that  period,   which 
necelfarily  mud  have  been  different  from  a  tax  not 
known  till  ibme  years  afterwards.     S|X*lman  under- 
ftands  by  **/<//  and  lot''  in  the  laws  of  William  1. 
])ublic  contributions,  taxes,  or  tallages,  in  genera), 
lie   cites    the    following   padage   in    thofc   laws: 
**  Otnnis  Franci^cna^  qui  tempore  Edwardt  pro  pin  qui 
**  nofirifuit  in  Anj^Iia  part  ice ps  confuetudinum  /tK^'orum,      [70^ 
*'  qitod  dicunt  an  plor  6;'  an  fcorc  perfotvatuf  fecun^ 

(i)  Spclman,  ihlc/ic  Av.i^jto.f..ni. 

dttm 
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*'  dum  legem  Anglorum'''  "  Hoc  eji''  (fays  he)  ut  dmnes 
"  Francigetiie,  etiam  triumph atis  jam  Anglis^  eafdemfor- 
"  tes^eajdem  Jolntiones  ■praftareyit  quibiijcunqiie  teneren- 
"  ttir  tempore  Edwardi  Confejjoris — Lor  autem  forsJ^ 
And  he  adds,  "  Nee  obfolevit  hodie  omnino  antiquum 
"  illud  adagium,  nam  qui  pari  forte,  pariterque  licet  non 
"  tequalibus  portio?iibiis^  in  aliquani  veniant  contri- 
"  butionem  dicuntur  fivpiiis  juxta  fcor  csf  lor  per^ 
"  j'olverer 

In  Hke  manncPj  under  "  title.  Lot,''  in  the  fame 
author,  that  word  is  defined,  "  Pars  tributi  Jive 
"  folutionis  alicujus  quam  inter  alios  qtiis  tenetur 
«  prajiarer 

Francifcus  Junius,  in  his  Etymologiciim  Anglica- 
mim,  explains  ''  fcof  (or  ''  JJiot,''  theie  being  fyno- 
nimous   words)    thus  :  Cenfus,    VeEligal,    Tributiim* 

Itemyfymbola  vel  fymbolum,  i.  e.  portio  quodjinguli 

conferunt  in  fumptus  qui  publice  in  hanc  illamve  rem 

faciendi  junty 

[40]  Analogous  to  this  general  fenfe  of  the   word, 

*^  Jhot"  is  to  this  day  a  familiar  expreflion,  particu- 
larly in  the  North  of  England,  for  the  fhare  every 
man  pays  of  the  reckoning  at  a  tavern. 

It  appears  from  the  two  learned  authors  juft 
cited,  that,  anciently,  whoever  in  general  paid 
his  (hare  of  any  contribution,  was  faid  to  pay  fcot 
and  lot.  Spelman,  who  wrote  in  the  reign  of 
James  I.  and  Car.  I.  does  not  fay  a  word  of  the 
expreflion  being  appropriated  or  confined  to  the 
payment  of  the  poor's-rate,  which  he  mofh  probably 

would 
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would  luvc   (lone,  if  it    had   been   underflood  in 
that  limited  rcnil*  in  his  time. 

In  Ihort,  tlic  phrafc  of  paying  fcot  and  lot, 
fcems  to  have  been  ufed  to  dclcribe  perfons  who 
were  not  dilliaguiflied  by  any  particular  rank  or 
charaiflcr,  but  who  were  iufficiently  independent 
to  be  able  to  pay  tlioir  proportion  of  any  general 
fax.  Tlius,  in  Magna  Chartay  wiien  the  Kin«^ 
fiys,  "  And  for  this  our  gift  and  grant,  &c.  the 
"  Archbilhops,  Bilhops  Abbots,  Priors,  Earls,  [41] 
**  Barons,  Knights,  Frc-eholders,  ami  other  our  fub- 
**  je5lSy  have  given  unto  us  the  fifteenth  part  of 
"  all  their  moveables  (1)."  "  Other  our  fuhjeHSy' 
were  thofe  who  did  not  come  under  any  of  the 
higher  clalfes  there  enumerated,  but  who  were 
payers  of  fcot  and  lot. 

H''atch  and  IVard  was  a  general  duty<  to  which, 
by  the  old  ftatutcs,  the  inhabitants  of  towns  and 
boroughs  were  liable  in  their  turns.  Sec  the 
flatute  of  13  Ed.  I.  flat.  2.  cap.  4.  and  the  cafe  of 
Stretton  and  Browne  in  Cro.  Eliz.  p.  204.  By  the 
flatute  of  5  lien.  IV.  cap.  3.  it  is  particularly  pro- 
vided, *'  that  watch  fhall  be  kcjU  on  the  fea-coafl, 
"  in  the  manner  as  was  wont  to  be  done  in  tinics 
**  pall.*'  It  will  be  proved,  tliat,  in  time  of 
war,  this  pradice  is  (till  continued  at  Seaford;  and 
that,  during  the  lad  war,  perfons  in  like  circum- 
(lanccs  with  thofe  who  have  been  kept  off  the  rate, 
and   whofc   votes   were  reje<5tcd,    performed   that 

(1)  Magn.  Ch.  cap.  37, 
Vol.  Ill  D  duty. 


4* 


CASE    XXVf. 

duty.  The  uCiige  is,  according  to  the  ancient 
law,  to  watch  by  lot,  each  man  taking  his  turn. 
This  therefore  is  as  good  a  criterion  of  a  fcot  and 
lot  man  as  the  payment  of  the  poor-rate  (D). 

Enough  has  furely  been  faid,  at  leaft,  to  fliew 
that,  if  there  has  been  irregularity,  partiality,  and 
milcondu(5t  in  making  the  rate,  the  payment  of 
the  poor-tax  not  being  eflentiai  to  the  idea  of  fcot 
and  lot,  other  circumftances  may  be  inquired  into, 
and  that,  if  upon  inquiry  it  Ihall  appear  in  the 
prefent  cafe,  that  the  perfons  omitted  in  the  rate 
were  as  capable  of  paying  the  parochial  taxes  as 
thofe  actually  rated,  the  Committee  ought  to  con- 
sider them  as  fcot  and  lot  men,  and  to  allow  their 
votes. 

The  amount  of  the  evidence  to  fliew  that  the 
rates  were  irregularly  and  partially  made,  w^as  as 
follows  : 

The  corporation  of  Seaford  confifhs  of  a  bailiff, 
four  jurats  (or  jurors,  as  they  are  called  in  the  de- 
termination of  1670)  of  whom  the  bailiff  is  one, 
and  an  indefinite  number  of  freemen.  The  jurats 
are  chofen  for  life,  and  by  their  ofHce  are  jufiices 
of  the  peace  for  the  borough. 
^43]  It  appeared  by  the  teftimony  of  feveral  perfons 

wlio  had  ferved  as  overfeers  of  the  poor,  that  they 
had  not  come  into  the  office  by  a  regular  warrant 
of  appointment,  under  the  hands  and  feals  of  tw:> 
or  more  of  the  juftices,  according  to  the  diredion^. 

of 


S  E  A  F  O  R  D.  43 

of  the  (latutc  of  Queen  Elizabeth  (i;^  but  that 
the  jurats  had  font  them  the  books  of  rates,  and 
tlie  overplus  parifli-moncy,  and  told  them,  they 
were  to  be  the  ovcdcers  for  the  year.  That,  in 
confeqi:cnce  of  thi^,  they  had  taken  the  chara(^ci 
upon  them,  and  a(ftjd  as  overfccrs.  In  1761  after 
the  ele(5lion,  many  perfons  who  had  claimed  to 
vote  at  that  elc<flion,  were  rated.  Afterwards 
they  were  put  oH'  the  rate.  'I'hey  had  applied 
to  the  jurats  and  churchwardens  in  1762,  and  in 
1767,  and  1768,  before  the  general  election,  to 
!)e  put   on   again,  declaring  that   they  were  able 

ind  willini^  to  bear  the  burthen,  and  therefore 
willicd  to  be  atimitted  to  the  exercife  of  the  pri- 
vileges to  which  that  would  entitle  them.  In  i  762,  [44] 
llarrifon,  one  of  the  jurats,  faid,  "  they  would 
"  turn  out  and  keep  in  jull  whom  they  plea  fed  ;" 
mcl,  in  1767,  the  jurats  laid,  *'  they  would  rate 
"  fuch  as  they  likeil.'*  In  1768,  Harrifon  and 
the  other  jurats  being  particularly  applied  to  by 
twenty-five  perfons  at  a  public  houfe<  he  faid,  "  he 
**  Ihould  not  refolve  his  mind  that  night.'* 

In    1774,  on    Michaclmas-day,  which  was  pre- 
vious to  the  elev!:"ti()n,  the  perfons  claiming  to  be 

itcd  applied  to  the  bverfcers,  and  by  their  agent 
<lclivercd  to  them  a  written  notice  fubfcribed  with 
their  names,  intimating,  that  if  they  refuted  to 
put  them  on  the  rate,  the  court  of  King's  licnch 
would  be  moved  a<;ain(l  them.     It  apjKurcd  that 

(1)  43  Ll»7..  c.ip.  11.  §  f. 

t>  i  there 
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thete  wai  no  new  rate  made  then,  but  that  the 
churchwardens  and  overfeers  had  refolved  at  that 
time,  if  they  made  a  rate,  not  to  put  the  claimants 
on  it.  One  of  them  aflced  Harrifon,  if  they 
fliould  make  a  rate ;  and  he  faid,  "  They  had  no 
call  to  do  it,  as  they  had  money  in  hand;'*  but 

[45]  neither  he,  nor  any  other  of  the  jurats  (who  were 
all  proved  to  have  been  in  the  intereft  of  the  fitting 
members)  faid  any  thing  about-leaving  the  claimants 
out,  if  a  rate  iliould  be  made;  nor  did  either  of 
the  fitting  members  fay  any  thing  to  that  purpofe. 
Lord  Gage  was  prefent  on  Michaelmas-day  when 
the  application  w^as  made,  and  the  notice  delivered. 
It  did  not  appear  that  any  application  had  been 
made  by  the  claimants  at  any  time  in  the  inter- 
vening periods  betzveen  the  eleclions,  but  only  on 
bccafion  of  the  rates  made  previous  to  the  general 
elections  of  1768  and  1774.  Harrifon,  the  jurat, 
JKid  advanced  money  to  the  overfeers  on  account  of 
the  pariili ;  but  it  appeared  to  be  ufual  for  the  parifh 
otHcers  to  borrow  money  on  the  credit  of  the  rate, 
for  the  immediate  ufe  of  the  parifh  poor,  and  then 
to  apply  the  money  rai fed  by  the  fubfequent  rate 
to  the  difcharge  of  the  debt. 

One  Edward  Spice,  who  had  voted  for  the  fitting 
members  as  a  houfekeeper  paying  fcot  and  lot, 
faid,  he  was  overfeer  in   1772.     That  then   Har- 

[46]  r^^^ri  ordered  him  to  make  a  book  (or  rate)  accord- 
ing to  the  old  one,  which  he  had  done.  That  he 
ordered  him  to  make  no  alteration.     That,  if  it 

had 
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Iiad  been  left  to  himfelf,  there  were  others  who 
were  ready  and  willing,  whom  he  would  have  put 
on,  and  that  he  had  not  put  them  on,  becauf'c  it 
was  contrary  to  the  directions  he  had  received 
from  Harrifon,  and  the  other  jurats.  He  laid, 
Harrifon  told  him,  **  The  fewer  hands  it  is  kept 
in,  the  better  for  us.'* 

In  the  books  there  were  entries  of  tiic  allowances 
of  the  rates  by  the  jurats.  Seven  rates  were  pro- 
duced ;  I.  To  luidcr,  1766.  2.  To  Kaflcr,  1767. 
3.  To  Michaelmas,  1768.  4.  To  Lady-Day, 
1769.  5.  To  Michaelmas,  1770.  6.  To  Lady - 
Day,  1773.  7.  From  Lady-Day  to  1/idy-Day, 
1774.  It  was  admitted  that  no  appeal  had  been 
made  from  any  of  thofe  rates,  particularly  not 
from  the  lafl,  by  which  the  poll  was  taken. 

Such  being  the  material  circumftances  that  were 
proved  relative  to  the  conduft  ot  the  overfecrs  and 
jurats  in  making  the  rates,  there  was  no  objcdion  [47] 
made  cither  on  the  part  of  the  fitting  members, 
or  by  the  Committee,  to  the  produdion  of  evi- 
dence concerning  the  circumftances  of  the  voters, 
ns  well  thofe  who  flood  on  tlie  poll,  as  ihofc  who 
had  been  rejecflcd  (1). 

A  great  deal  of  evidence  was,  accordingly, 
brought  on  thole  heads  which  it  would  be  ufclels 
to  ftate  at  large.  Ldward  Spice,  whole  teilimony 
Wiis  moft  favourable  to  the  cafe  of  the  petitioners, 
went  through  the  lill  of  rcjcdcd  voters,  man  by 

(1)   VuU  infrat  Cafe  of  Pclcrborough, 
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man,  and  fiiid,  with  regard  to  about  thirty-two, 
that  he  ihould  have  rated  them  in  any  other  place, 
lliat  he  knew  of  no  other  reafon  why  they  were 
not  rated,  but  to  keep  the  right  of  voting  in  few 
hands.  But  he  faid  of  all  of  them,  unlefs  about 
three,  that  they  had  no  other  means  of  fubfiftence 
but  their  work,  as  filliermen  or  day-labourers,  and 
that  his  rule  of  judging  was,  that  every  man  *•  who 
"  pays  his  vjay^'  and  who  maintains  himfelf  and 
[48]  his  flimily,  is  rateable.  This  appeared  to  be  the 
criterion  adopted  by  feveral  other  witnefles,  who 
alfo  went  through  the  lift,  and  fwore  to  the  ratea- 
bility  of  many  of  the  rejefled  voters.  It  was 
proved,  that  many  of  thofe  voters  had  their  corn 
from  the  farmers  confiderably  under  the  market- 
price  3  but  this  was  fhewn  to  be  in  confequence  of  a 
fort  of  general  ufage  in  that  part  of  the  country  in 
favour  of  labourers,  and  never  confidered  as  a 
matter  of  charity.  AH  the  rejeded  voters  were 
proved  to  be  houtekeepers.  It  was  alfo  proved 
that  they  paid  the  pariHi  clerk's  fee,  which  is  a 
groat  a  year  from  all  houfeholders.  One  William 
Roberts  fwore,  that  perfons  in  their  fituation  kept 
watch  during  the  laft  war,  but  he  could  not  fay 
whether  any  of  them  did.  Their  houfes  in  general 
were  proved  to  be  worth  from  forty  fliillings  to  three 
or  four  pounds  a  year.  Roberts  faid,  he  did  not 
know  of  any  property  being  rated  in  Scaford  under 
fifty  (hillings  a  year ;  and  one  Edward  Vinall  faid^ 
he  could  not  fay  that  perfons  in  the  circumftances  of 
the  rejected  voters  had  ever  been  rated.     He  (liid, 

he 
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lie  could  remember  that,  about  furtv  vrnn  ago, 
only  one  pcrfon  had  relief  in  the  parifli. 

One  William  Wood,  who  had  tendered  his  vote 
for  the  petitioners,  ami  was  rejedcd  as  not  on  the 
rate,  was  declared  by  all  the  witnefll-s  to  be  a 
hoiifukeepcrof  veiy  confiderablc  fubftance. 

On  the  i^art  of  the  fitting  members,  one  John 
Rafon  was  called,  who  laid   he  lived  in  the  neigh- 
bourhood of  Scaford,  on  a  fami  of  Mr.  Medley's. 
That  he  had  a  farm  at  Seaford,  and  rented,  alto- 
gether,   upwards  of  300 1.  a  year.     I'hat   he  had 
jit  different  times  a(fled  as  a  parifli  officer.     Thai 
he  knew   many   of  the  voters  and  claimants,  and 
their  fituation.     Being  Ihown  John   Csefar's  llrt, 
he  fwore  as  to  26  out  of  the  47,  that   he  fhould 
pot  have   thought  them  fit  to  be  rated,  if  there 
had  been  no  queflion  of  an  eledlion.     As  to   17, 
he  either  faid  he  did  not  know  them,  or  was  unac- 
ijuainted  with  their  circumftances.     The  remaining 
!,  lie  laid  he  Ihoukl  have  rated.     It  was  a  rule,  he 
laid,  in  that  neighbourhood,  not   to  rate  perfons      fro] 
vho  live  merely  by  their  labour.     That  at  a  place 
illcd   Bourn,  where  he  had  been  ovcrfeer,  they 
rated  perfons  down  to   20  fliillings  a  year,  when 
known   to  be  men  of  fubllancc  ;  but  that   there 
they  would  not  rate  a  labourer,  though  he  (houU 
rent  a  houfe  of  40  fliillings  a  year. 

It  appeared,  that  about  14  of  the  voters  for  the 
littino;  meml^ers  were  cuftom-houfe  officers,  or 
l)oat-men,  by  which  they  got  about  30!.  a  year. 
I'liat,  exclufive  of   what    they   got   in   that   way, 
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feveral  of  them  were  in  worfe  circumflances  than 
fevcral  of  the  perfons  who  were  not  rated.  It 
feemed  to  be  admitted,  that  thofe  who  were  not 
cuftom-hoiife  boatmen,  were  of  fufficient  fubftance 
to  be  rated. 

The  rate  by  which  the  poll  was  taken,  was 
proved  by  the  parifli  clerk  to  have  been  regularly 
publifhed  (i). 

Counsel  for  the  Sitting  Members. 

Scot  and  lot  men  are  now  univerfally  underflood 
[51]  to  be  perfons  who  contribute  to  the  ordinary  taxes 
of  the  parifh  ;  and  the  payment  of  the  poor-rate 
is  the  eflablidied  criterion,  and  the  only  one  that 
can  be  adopted.  The  practice  of  watch  and  ward^ 
as  it  is  diredled  to  be  performed  by  the  flatutes  of 
Winchefter,  and  of  5  Hen.  IV.  has  long  fallen 
into  difufe.  If  it  exifled,  it  could  have  nothing 
to  do  with  the  payment  of  fcot  and  lot,  being  a 
fort  of  duty  to  which  men  in  all  fituations  and 
circumflances  were  equally  liable;  and  for  which 
nothing  was  to  be  paid.  The  fame  obfervation 
will  apply  to  tiie  kind  of  watch  performed  in  time 
of  war,  at  Seaford,  by  a  local  cuflom  (D). 

As  to  the  fuppofed  mifcondudl  of  the  parifh- 
officers  in  making  the  rate,  why  was  it  not  com- 
plained of  in  the  regular  manner?  The  law  was 
open  to  thofe  wlio  thought  themfelves  aggrieved, 
They  fliould  have  applied  to  the  overfeers,  at  the 

(i)   17  Geo.  II,  cap.  3.  §  i. 

time 
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time  when  the  rate  was  makirig.  It  tlicy  had  rcfufcd 
to  comply  with  tlicir  demand,  an  appeal  lay  to  the 
Jufliccs,  in  their  quartcr-fcnions.  Mifbchaviour 
in  the  Jufliccs,  on  hearing  the  appeal,  would  have  [52] 
been  open  to  punilhment,by  information, on  an  ap- 
plication to  the  court  of  King's  Bench.  It  is  no 
objection,  that  the  overfeers  had  no  regular  war- 
rants of  appointment ;  for  if  pcrfons  who  take  upon 
them  that  charader,  are  guilty  of  mifcondud,  they 
are  anfwerable  for  it  \  and  rates  made  by  them,  and 
acquicfccd  under,  cannot  aftei^vards  be  invalidated 
on  the  ground  oi  irregularity  in  their  appointment. 
It  will  be  laid,  perhaps,  that  it  would  have  Ixrcn 
labour  lofl  to  apjxral  to  the  jurats,  fmce  the  injury 
was  done  by  them,  the  rates  being  made  by  their 
directions ;  and  that  this,  in  fubfbance,  would  have 
been  an  appeal  ab  iijdem  ad  cojdem  ;  but  the  law 
having  made  them,  as  local  Juflices  of  the  Peace, 
the  regular  court  of  appeal,  this  Committee  will 
not  prefwpijy  that  they  woukl  have  been  guilty  of 
criminal  partiality  and  injuflice.  Befides,  the 
npjical  might  have  been  made  to  the  rc;/<;//v  Juflices. 
'I'he  ftatute  of  17  Geo.  II.  (i)  cv\:iCiSy  affirmatively ^  [53] 
*'  Tiiat,  in  all  corporations  or  franchifes  who  have 
"  have  «o/  fourjullices  of  the  peace,  it  (hall  and 
**  may  be  lawful  for  any  j^rfon  or  pcrfons,  in  any 
**  of  the  cafes  where  an  appeal  is  given  by  this  ad, 
**  to  appeal,  if  he  or  they  (hall  think  fit,  to  the  next 
**  general  or  quarter  fclFions  of  the  peace  for  the 

(0  Cttp.  38.  s  5. 
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*'  coiintv,  riding,  or  divifion,  wherein  fuch  corpo^ 
"  ration  or  franchife  is  fituate,"  but  it  does  not 
tlicrefore  follow,  that  where  there  are  four  local 
Jufcices,  the  appeal  may  not  be  carried  to  the 
county  feiTions  (E). 

Upon  the  whole,  as  the  perfons  who  were  rejefted 
at  the  poll  becaufe  they  were  not  rated,  never  took 
the  legal  courfe  for  redrefs,  this  would  have  been  a 
bar  to  their  claim  before  this  Committee,  even  if 
they  could  have  Ihown  that  their  circumflances 
entitled  them  to  be  upon  the  rate.  But  the  wit- 
nefles  have  proved  that,  except  three,  none  of 
them  have  any  means  of  fubfiftence  but  their 
labour;  fo  that  if  any  accident  were  to  deprive  them 
of  that  refource,  they  and  their  families  muft  come 
[54]  on  the  parifh.  It  has  not  been  fliown,  that  one 
of  them  was  ever  rated  before  1761,  before  which 
period,  the  right  of  voting  not  being  underfbood 
to  depend  upon  the  rates,  it  was  clearly  the  inr 
terefl  of  the  parifh  officers  to  tax  them,  if  they  had 
been  fit  to  be  taxed, 

The  CouNSEL//?r  the  Petitioners y  in  reply y 

Denied  that  an  appeal  c:ould  have  been  made  to 
the  county  jufliccs  (E);  and  they  f^id  the  par- 
tiality of  the  jui*ats  had  been  clearly  proved,  lb  as 
to  evince  that  an  appeal  to  them  would  have  been 
nugatory  and  fruitlels.  That  the  rateability  of  the 
rejccled  voters  had  alfo  been  proved,  and  that  the 
Committee  could,  and  was  the  only  court  that 
«  could. 
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could,  give  them  fpccitic  relict,  for  the  injury  wluth 
had  been  done  them  ( i ). 

On  Wednefday,  the  22dol  Nuveml)cr,  the  Com- 
mittee,  by  tiieir  Chairman,  informed   the  Houfe,       [rr] 
that  they  had  determined, 

That     the    two    fating    members    were    duly 
cicded  (2). 

( I )  Cafe  of  Wcohly   ciicd     Cafe  of  Peicrborougk. 
/id^ra,  vol.  ii.  p.  399.  f^nU in/ray         (z)  Voici,  p.  109. 
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Note      p  A  G  E  24.  (A.)    This  town  and  port  was  originally  a 
(A.)  member  of  the  port  of  Haftings.     It  returned  members 

'^'^^"  to  Parliament  from  the  time  of  Edw.  I.  till  i  Hen.  IV.  and 
from  that  time  ceafed  till  1640-1.  Henry  Vlli.  by  a  char- 
ter of  the  30th  year  of  his  reign,  added  it  to  the  Cinque 
Ports.  4  Feb.  1640-1,  the  Houfe  refolved,  that  Scaford 
fhoulJ  be  reftored  to  its  ancient  privilege,  and  that  a  warrant 
(hould  ifllie  for  a  writ  for  the  ele6lino;  and  returning  of  two 
burgejfcs.  (Journ.  vol.  ii.  p.  78.  col.  i.)  Afterwards  its 
members  came  to  be  called  Barons^  as  thofe  of  the  other 
Cinque  Ports;  for  which  fee  Spelman's  Gloflary,  Title, 
Bat  ones  quinque  portuum. 

Note  ^'  33-  (K)'    I"  the  cafe  of  Honiton,  3  Feb.  1710-11, 

(B.)  (cited  in  the  cafe  of  Peterborough,  infra^)  the  word 
^^ populace'*  is  ufed  both  by  the  parties,  and  the  Commi'ttee, 
as  different  from  '^  inhabitants^  houjeholders^  paying  f cot 
'-*'  and  lot^'  and  fynonymous  to  ^^  pcfwallers.''  Journ.  voL 
xvi.  p.  479.  col.  2.  p.  480.  col.  I. 

N^««  P.  36.   (C).     In  the  cafe  of  ILHemere,  (fupra,   vol  ii. 

p.  319,  &c.)  it  f;:emcd  to  be  undcrltood  both  by  the  parties, 

and 
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and  the  Committee,  that  the  explanatory  rcfulution  of  24       Note 
April  1755,  was  conclufivr.    Its  authority  was  not  attempted    y^' 
to  be  denied  on  cither  fiJc.    The  petitioners  only  endeavour- 
ed to  interpret  it  in  a  manner  which  would  have  been  favour- 
able to  their  caufc.     Some  people  entertain  an  opinion,  that 
a  rcfolution  explanatory  of  a  previous  determination  of  the 
right  of  cleclion,    is   itfelf  a  bit  determination  within  the 
meaning  of  the  ftaiute,  and  to  be  confidercd  as  equally  un- 
impeachable with  any  other  lafl  determination.     They  put 
this  cafe.     Supp^jfc,  on  occafion  of  a  controverted  cletSlion 
for  a  maiden  boroijj;h,  the  quellion  between  the  parties  to  be, 
whether  one  particular  clafs  of  men  have  a  right  to  vote;  a<, 
for  inHance,  in  this  borough  of  Scaford,  fuppofe  the  qucftion 
in    1670   had  been  merely,  whether  the  Jurors  had  or  had 
not  a  right  to  vote,  and  the  Conmiittcc  and  Houfc  had  rc» 
folved,  *♦  That  the  jurors  of  the  town  of  Scaf»)rd  have  a  right 
"  to  vote  for  members  to  fervc  in  Parliament  for  the  faid 
"  town,"  this,  as  far  as  it  went,  would  have  been  final  fmce 
2  Geo.  H.      liut  if,  in  fomc  fubfcqucnt  caufe,  the  right  o( 
the  freemen  h.id  been  difputed,  and  the  Houfc  then  had  rc- 
fohed,  "  That  not  only  the  juror?,  but  alfo  the  freemen  have 
*'  a  right  to  vote,**  this  fecond  rcfolution  would,  with  regard 
to  the  right  of  the  freemen,  have  been  equally  final  by   the 
operation  of  the  ftatute,  as  the  former.     In  the  fame  manner, 
there  might  have  been,  at  different  times,  refolutions  con- 
ccining  the  rijht  of  the  bailiff,  and  that  of  the  populacy. 
This,  which  they  hold  to  be  uncontrovertible,  (hews   that      [58] 
there  may  be  fcveral  determinations  of  the   Houfc  at  dif- 
ferent times  with  regard  to  the  right  of  voting  in  the  fame 
place,  on  all  of  which  the  (latute  miy  attach,  fo  as  to  render 
each  of  them  final  \  the  whole  together  forming,  as  it  were, 
one  general  complete  determination.     Now,  if  this  is  true, 
they  argue  that  it  is  equally  reafonable  that  if  (in  a  deter- 
mination purporting  to  dcfcribe  all   who  are  entitled  to  be 
clcuior«,  and  on  which  the  f^atutc  has  attached)  one  fet  of 

e)c^lor» 
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Note  elc6lors  arc  fpecifled  in  words  of  a  doubtful  fignificatlon,  a 
^^^  new  reL'Uition,  explaining  thofe  words,  fhould  be  looked 
upon  as  final,  and  forming  part  of  the  original  determination  ^ 
for,  till  it  is  clearly  afcertained  what  particular  clafs  of 
men  was  meant,  the  right  of  elcdion  quoad  them,  is  to  be 
confidered  as  not  yet  determined.  There  is^  however,  a 
manifeft  difference  in  the  two  cafes;  and  perhaps  the  utmoft- 
wei^^ht  that  ou^ht  to  be  given  to  a  refolution  explaining 
words  of  a  laft  determination,  is  that  which  would  begiveny 
in  Weftminfter  Ball,  to  the  deeifion  of  a  court  of  law,  in- 
terpreting doubtful  words  in  an  a6t  of  Parliament.  Sucb 
explanatory  decifion,  if  made  on  due  deliberation,  and  not 
incongruous  or  repugnant,  would  be  held  to  be  binding  in 
fubLqueiit  cafes;  and,  fuppofing  the  a6l  to  have  been  calcu- 
lated for  any  particular  place,  evidence  would  not  be  re- 
ceived to  ftiow,  that,  in  that  place,  the  v/ords  had  been  un- 
derftood  in  a  meaning  different  from  that  which  the  court 
had  put  upon  them.  A  laft  dA?termination  becomes,  by 
virtue  of  2  Geo.  II.  c.  24.,  part  of  that  ftatute,   and   the 

[59]  pofitive  law  of  the  place;  and  the  Houfe  of  Commons  is  a 
court,  and  the  only  court,  competent  to  explain  that  law. 
But  if,  to  ferve  any  partial  end,  the  Hou-fe,  in  any  cafe,  were 
to  begin  by  voting  words  of  the  moft  unambicruous  fcnfe  tc 
be  doubtful  and  equivocal,  and  then  were  to  explain  them  in' 
a  manner  repugnant  to  their  obvious  and  fair  figr.ificationy 
fuch  explanatory  refolution  furely  would  not,  and  ought  not 
to  be  confidered  as  final  and  binding  on  Committees,  in  all 
Aibfequent  queftions  relative  to  that  place;  which  it  muft 
be,  however  unjuft  and  abfurd,  if  the  ftatute  were  to  be 
held  to  attach  upon  it.  ( l^ids  infra^  Cafe  of  Cricklade,- 
Note  (B.)   ). 

Note  P.  42.  51.  (D).     For  the  fenfe  of  the  expre/Tion  «  fcot 

(D.)  "and  lot"  iji  refolutions  of  the  Houfe  of  Commons, -z;/*:/-? 
the  cafe  of  iMilborne  Port,  (Note  Y^.)  fupra^  vol.  i.  p.  140, 
and  the  Cafe  ot  Peterborough,  infra. 
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^-  53i  54-  (^0  ^  bdicvc  there  is  no  inftancc  of  an  at-  Note 
tcm^jt  to  uppcal  from  a  rate  to  the  aunty  fcflions,  when  ^^'^ 
there  have  bLcn  four  or  more  /^^-tf/ Jufliccs.  Indeed,  from 
a  careful  pcrufal  of  the  llatutcs  of  43  Lhz.  cap.  2.  and  17 
(jco.  HI.  cap.  38.,  it  fcems  that  fuch  an  appeal  could  not  be 
allowcil.  By  §  6.  of  the  former,  the  appeal  ai^ainft  a  rate  is 
given  in  general  terms,  **  to  the  Jufticcs  of  Peace  at  their 
"  quarter  fcfnons."  But  §  8.  after  giving  the  fame  powers 
as  to  county  Juf^iccs  to  locil  Juftices  within  their  p^irticu- 
lar  jurifdiction,  en.ict?,  *'  That  no  other  Jultices  ftia  I  enter 
"  or  meddle  there."  Then  comes  the  llaiutc  of  Geo.  II. 
which  is  more  explicit,  and  (by  §  4.)  (xtendi  to  a  variety  of 
cafes  and  perfons,  the  right  of  appeal  *'  to  the  next  general  [^^J 
**  or  quarter  fclTions  of  the  peace  for  the  county,  ridmg,  di- 
*'  vifion,  corporation^  gx franch'ife^  where  fuch  pariih,  lown- 
*'  (hip,  or  place,  (for  which  the  rate  has  been  ma  Ir)  lies.** 
If  the  a£l  had  gone  no  farther,  it  never  could  h.ivc  been 
fuppofed  that  ihe  parties,  thereby  authorized  to  complain  of 
a  rate  made  for  a  p:iriih  within  a  corporution  or  franch'tfe^ 
could  have  appealed  to  the  county  at  large ;  and,  if  this  is 
true,  the  fubfequcnt  prov'Jo  (§  5.)  cannot  extend  farther 
than  the  wor»k  exprefs,  viz.  to  cafes  where  tJierc  arc  not 
four  local  Juliiccs. 
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CASE 

Of  the  C  I  T  Y  of 

PETERBOROUGH, 

In  the  County  of  Northampton. 


Vol.111. 


On  Tuefday,  the  21ft  of  November,  which  was  the  day 
appointed  for  choofing  this  Committee  ( i),  the  Houfe  not 
"  -beino-  complete,  they  adjourned  to  the  day  following. 

Ori    Wednefday,   the   22d  of  November,   the  Committee 
;    Was  chofen,  and  confifVed  of  the  following  Gentlemen : 


Right  Hon.  George  Rice,Chairm 

an 

''Carmarthenftiife. 

John  Mayor,  Efq-  -     -     . 

- 

- 

Abingdon. 

Thomas  Lifter,  Efq.    -     - 

- 

- 

Clitheroe. 

Sir  Adam  Fergufon,  Bart.- 

- 

- 

Airfhire. 

William  Adam,  Efq.    -     - 

.. 

- 

Gatton. 

Abel  Smith,  Efq.    -     -     - 

- 

- 

Aldbor.Yorkfhirc 

Jervoife  Clark,  Efq.    -     - 

- 

- 

Yarmouth, Hants. 

Ifaac  Martin  Rebow,  Efq. 

- 

- 

Colchefter, 

Sir  George  Howard,  K.  B: 

- 

- 

U4 

Stamford. 

0 

Charles  Brett,  Efq.      -     - 

- 

- 

Leftwithiel. 

John  Durand,  Efq.      -     - 

- 

- 

Plympton. 

John  Robinfon,  Efq.    -     - 

- 

- 

Harwich. 

Sir  Henry  Hoghton,  Bart. 

- 

• 

Prefton. 

Nominees, 

Of  the  Petitioner  : 

John  Elwes,  Efq.   -     -     - 

- 

" 

Berks. 

0/the  Sitting  Member 

• 

• 

- 

Lord  John  Cavendifli  -     - 

- 

-J 

J'ork. 

Petitioner: 

James  Phi 

pps. 

Efquire. 

Sitting 

Member  : 

Matthew  Wyldb 

ore,  Efquire, 

Cou 

N  S  E  L, 

For  the 

Petitioner  : 

Mr.  Mansfield, 

Mr.  Hardinge. 

For  the  Sitting 

Member : 

Mr.  Lee, 

Mr.  Graham. 

(i)  Votes,  31 

oa 

.  17 

75>I 

5.  30. 
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Of  the  C  I  T  V  of 

PETERBOROUGH. 


0\  ThurfJay,  the  23CI  oi  November,  the  Com- 
mittee being  met,  the  petition  of  Mr.  Phipps 
was  read,  containing  a  charge  of  bribery  againft 
Mr.  Wylclb':)re,  the  fitting  member  petitioned 
againft,  by  himlelf  or  agents,  and  of  partiality  in 
favour  of  Mr.  Wyldbore,  againft  the  returning 
olficer ;  and  alleging,  that  legal  votes  tendered  for 
the  petitioner  had  been  rejedited,  and  the  fuffrages 
of  perlons  not  entitled  to  vote  received  for  the 
fitting  member  (i). 

Then  the  laft  determination  of  the  right  of  clec-     ^(,^^ 
tion  in  Peterborough  was  read,  and  is  as  follows: 

13  May  1728.     Refolved,  "That  the  right  of 
*'  clc(fting  citizens  to  fcrvc  in  Parliament  for  the 

(0  Votes,  31  Oi\,  1775*  p.  17. 

E  2  «•  Citv 
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"  city  of  Peterborough,  In  the  county  of  Northamp- 
"  ton,  is  in  the  inhabitants  within  the  precinds 
"  of  the  Minilcr  there,  being  houfeholders,  not 
*'  receiving  alms,  and  in  other  the  inhabitants 
"  within  the  faid  city,  paying  fcot  and  Jot  (i)." 
Then  the  {landing  order  of  Jan.    1735-6   was 

read  (2). 

The  counfel  for  the  petitioners  abandoned  the 
charge  of  bribery,  fo  that  the  only  inquiry  before 
the  Committee  was,  Whether  Mr.  Wyldbore  or 
Mr.  Phipps  had  the  majority  of  legal  votes. 

The  numbers  on  the  poll,  as  delivered  in  by  the 
returning  officer,  were, 

For  Mr.  Wyldbore  -----     219 
For  Mr.  Phipps  -      -     -     -     212 

Majority  for  Mr.  Wyldbore     -     -     7 

[5  -]  But  the  counfel  for   Mr.  Phipps   propofed   to 

fliew, 

I  ft,  That  certain  perfons  had  been  admitted  to 
vote  for  Wyldbore,  becaufe  their  name  ftood  in  the 
poor-rate  made  immediately  previous  to  the  elec- 
tion, who  were  fraudulently  rated,  not  being  pof- 
fefTed  of  rateable  property,  and  who  therefore  were 
not  entitled  to  vote. 

2dly,  Tnat  perfons  not  bond  fide  houfeholders 
within  the  precindls  of  the  Minfter,  had  been  re- 
ceived as  fuch,  to  vote  for  the  fitting  member. 

(i)  Journ.  vol.  xxi,  p.  162,  (2)  Supra,  vol.  i.  p.  99,  100. 
col.  z. 
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3dly,  That  to  be  entitled  to  vote  as  an  iniiabi- 
tant  within  the  city,  though  not  within  tlie  prc- 
cin<fls  of  the  Minder,  it  is  neccflary  to  be  a  houfc- 
holder^  and  that  certain  perfons  had  been  admitted 
on  the  poll  for  the  fitting  member,  who  were  not 
houlehokiers. 

4thly,  That  levcral  perfons  pofrclTcd  of  rateable 
property,  and  who  had  applied  to  be  rated,  and 
were  refufed  by  the  parilh  officers,  had  tendered 
their  votes  for  the  petitioner,  and  had  been  rc- 
jedled ;  and  that  their  votes  ought  to  be  allowed  [66] 
by  the  Committee. 

Before  they  entered  on  thcfe  particular  heads, 
they  began  by  producing  evidence  to  (hew  par- 
tiality in  the  parilli  officers,  and  fraud  and  irregu- 
larity in  making  the  rate  of  1 6  September,  1774, 
according  to  which  the  poll  was  taken;  and  par- 
tiality in  the  Jullices,  on  an  appeal  from  the  rate 
to  the  Quarter-Seffions  for  Peterborough. 

The  fa(fls  proved  on  this  hcatl  were  as  follows: 

There  are  at  Peterborough  three  churchwardens 
ami  three  overfeers  of  the  poor  chofen  annually, 
and  four  corporation  Jullices*. 

K  J  The 

[  •  After  the  publiciilon  of  p.-iri  of  the  cnfe."  (rcf(prnng  to 

the   firll  edition  of  this    work,  the  above  pallUgc)  •' owing  to 

the  foIIo\^ing  note  was  tranf.  the  counfcl  at  chc  hearing  doC 

mitteJ   to  mc  by  a  perfon  fa-  explaining  the  nature  of  (he  ju> 

inili.irl/   acquainted    with    the  rifdit^ionot  the  Iibrrty  of  Peter- 

ConlUiuiion  of  Peterborough,  borough,   which   compreheDdi 

•*    Therein  a  isiil^e  in  this  32  tow:.i,   ot  vvhicluhc  city  ot' 

Pcier. 
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The  churchwardens  of  1774  were  William  Elger, 
Samuel  Stevens,  and  Robert  Muggleftone.  They 
had  all  ferved  the  office  before  (A). 

The  overfeers  were,  Bryan  Betham,  an  apothecary^ 

Ifaac  Strong,  attorney,  and  William  Hetherington. 

They  two  had  ferved  before  (A). 

[67]  Of  the  four  Juftices,  the  Dean  of  Peterborough, 

and  William  Strong,  brother  to  Strong  the  overfeer, 

and Blake,  were  adive  friends  of  Mr.  Wyid- 

bore. — The  Dean  of  Peterborough,  the  two  Strongs, 
Blake,  Elger,  Muggleftone,  Betham,  and  Hether- 
ington,  canvafled  the  town  with  Wyldbore,  ia 
July  and  September,  1774.  (On  the  firft 
canvas  it  was  not  known  that  Phipps  would  be  a 
candidate.)  It  did  aot  appear  that  any  of  the 
above  mentioned  perfons  ever  alked  any  votes  for 

Peterborough  is  one.ThereJs  a  the   four  mentioned   by   Mr. 

CuilosRotuIorum  for  the  faid  li-  Douglas,  there  are  two  or  three 

berty.Thejuftices  are  appointed  others  who  ufually  a£l,  though 

for  the  liberty  at  large,  by  com-  only  thofe  four  were  prefent  at 

miffions  from  the  K'ng,  in  the  the  quarter  feflions  in  queftion* 

famemanner  and  form  as  thofe  — -The  counfel  at  the  hearing 

at  the  Old  Bailey;  and    they  not  being  fufficiently  explicit, 

a6l  by  virtue   of  commiffions  led  Mr.  Douglas  into  the  error 

of  the  Peace,  of  Oyer  and  Ter-  of  flating  Peterborough   as   a 

miner,  and   of  Gaol  Delivery,  c  or p  or  at  ion  ^  and  as  having  only 

by  which  two  laft  commiffions  four  corporation,  or   local  juf- 

they  are  empowered    to  take  tices.      Upon   this   error   are 

cognizance    of,    and  to  try  all  founded      feveral      arguments 

crimes  whatfoever  committed  made  ufe  of  by    the  counfel  in 

within  the  liberty.     There  are  favour  of  the  petiiion,  relative 

a  great  number  of  juftices  in  to  the  appeal,  as  made  ab  eodem 

the  commiflioas,  and,   bcfides  ad  eundm,'^  &c.] 

9  Wyldbore. 
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Wyldborc.  Ilaac  Strong  was  liis  ficwarcl,  nnd  had 
paid  his  rates  to  tlic  parilh  officers  on  former  occa- 
fions.  All  the  parilh  officers  of  1774  were  fub- 
ftantial  houreholdcrs. 

The  rates  are  ufually  made  at  Peterborough  two 
or  three  times  a  year,  according  as  the  money  is 
wanted.  The  practice  had  been  to  make  them  in 
open  veftr)',  where  all  the  parifhioncrs  who  pleafcd 
might  attend,  for  which  purpofe  notice  ufed  to 
be  given  by  the  parifli  clerk  after  the  evening  fer- 
vice,  on  the  Sunday  previous  to  the  day  for  making 
the  rate.  But  in  1768,  before  the  general  cledlion,  [68] 
a  private  rate  was  made  by  the  then  parifh  officers, 
without  the  ufual  notice,  or  the  prcfence  of  the 
parilhioncrs.  I'hc  cxpreffion  of  one  of  the  wit- 
nellcs  was,  "  That  this  methcxl  originated  on  that 
occafion.'*  After  that  time  the  former  method 
was  renewed,  and  continued  till  September,  1774, 
when  the  rate,  according  to  which  the  poll  at  the 
lad  elcdlion  was  taken,  was  made  privately,  in 
the  fame  nunner  as  in  I  768.  Before  the  election 
in  1768  a  number  of  pcrfons,  who  had  never  ap- 
plied till  then,  alfemblcd,  and  dcfircd  to  be  put 
on  the  rate.  The  fame  thing  happened  in  Januar}', 
1774,  but  it  did  not  appear  that  there  was  any 
riot  on  either  of  thofe  occafions.  Since  the  laft 
cleftion  the  rates  have  continued  to  be  made  in 
private,  as  thofe  of  1768,  and  Sei)tcmbcr,  1774, 
The  overleers  took  the  opinion  of  counfel  in  1774 
before  they  made  the  private  rate,  nnd  were  advifed 

E  4  that 
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that  it  would  be  perfe<ftly  legal.     It  was  allowed  by 
the  Dean  of  Peterborough,  and  Mr.  Blake. 
[69]  On  the  26th  of  September,  1774,  the  following 

notice  of  appeal  to  the  Quarter  Seflions  by  Arm- 
ftead  Parker,  Elquire,  and  Thomas  Warriner,  two 
parifhioners,  was  ferved  on  the  parifli  officers. 

"  To  the  churchwardens  and  overfeers  of  the 
"  poor  of  the  parilh  of  St.  John  Baptift,  in  the 
"  city  of  Peterborough,  in  the  Soke  of  Peterbo- 
"  rough,  and  county  of  Northampton,  and  to 
**  all  and  every  of  them  jointly  and  feparately. 

"  Take  notice  that  we  whofe  names  are  hereunto 
"  fubfcribed,  inhabitants  of  and  in  the  faid  parifh 
*'  of  "Sii.  John  Baptift,  do  intend  to  appeal  at  the 
"  next  general  Quarter  Seffions  of  the  peace,  to 
*'  be  holden  in  and  for  the  faid  Soke,  in  Peter- 
borough aforefaid,  concerning  our  being  aggrieved 
by  the  late  rate  or  aflelTment  made  by  you,  or 
,  *^  fome  of  you,  for  the  relief  of  the  poor  of  the 
*'  faid  parifh,  and  allowed  by  two  Jufhices  of  the 
"  peace  in  and  for  the  faid  Soke.  And  we  do 
[yo]  "  give  this  further  notice,  that  we,  finding  our- 
"  felves  aggrieved  by  the  faid  rate  or  afTellment, 
have  material  oh]tQx\ons  to  fever al  perfons  being 
left  out  of  the  faaie,  and  to  the  fums  charged 
on  feveral  perfons  therein ;  and  that  we  find 
ourfelves  aggrieved  by  the  negledl  of  you  the 
faid  churchwardens  or  overfeers,  or  fome  of  you ; 
and  alfo  by  his  majefiy's  Juflices  of  the  peace 
"  in  and  for  the  faid  Soke,  conceminL,  the  making 

"  and 


<c 
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*'  and  allowing  the  faid  rate  or  aflbirmcnt.  And 
wc  do  require  you  to  produce  the  fame  at  the 
Iicaring  of  the  iaid  appeal,  and  all  and  every 
t lie  other  rates  and  aircli'nients,  by  you,  or  any 
**  of  you,  made  for  the  relief  of  the  jx>or  of  the 
"  faid  j)arifh  ;  and  alfo  all  and  every  other  rates 
"  or  alfcfTments  at  any  time  or  times  heretofore 
**  made  for  the  relief  of  the  poor  of  the  faid 
*'  pariih,  and  now  in  y  )ur,  or  any  of  yourcufl:(xly 
'■  or  power,  and  all  the  books  of  entries  of  meetings 
for  the  making  orders  and  rates  touchrng  and 
concerning  the  relief  and  ordermg  of  the  poor  [71] 
of  the  laid  pariih.  Dated  the  26th  d:iy  of  Sep- 
tember,  1774.*' 

(Signed)  Arm.  Parker. 

Thomas  Warrincr, 
by  P.  Dcfcow,  his 
Attorney. 

The  apj)cal  came  on  to  be  heard  at  the  Quarter 
ScHions  on  the  5th  of  O^flober,  two  days  before 
the  elciflion,  the  four  Juflices  attending,  and  Mr. 
iiiake,  one  of  the  two  who  allowed  the  rale,  being 
in  the  chair.  An  objeiflion  was  immediately  taken 
by  the  counfel  (i)  for  the  pariih  olFiLcrs,  to  the 
notice  of  appeal,  on  the  ground  that  it  did  not 
fpccily  the  names  of  the  perlons  whofe  omifHon 
or  inlcrrtion  in  the  rate  were  the  obje(fls  of  com- 
plaint.    This  objedVion  was  allowed  by  the  Julliccs, 

(1)  Mr.  GrahAin. 

after 
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after  hearing  counfel  on  the  other  fide,  and  they 
difmifled  the  appeal. 

One  Edward  Laxton,  a  perfon  on  the  rate,  faid, 
[72]  that  in  a  converfation  he  had  with  Hetherington, 
the  overfeer,  about  the  private  rate,  upon  his 
faying,  "  We  have  no  voice  in  the  eledion,  if  the 
"  pariili  officers  make  the  rate  in  the  manner 
**^  they  do,  and  put  in  and  leave  out  whom  they 
"  choofe.'*  Hetherington  replied,  "  They  would 
"  do  fo,  and  that  they  would  cram  the  members 
"  down  their  throats."  He  faid,  he  did  not  under- 
stand this  to  have  been  faid  in  a  jocular  way. 
On  his  crofs-examination  it  appeared,  that  the 
converfation  pafled  after  the  eledion,  and  after 
Mr.  Phipps's  firft  petition  had  been  prefented  in  the 
former  feflion  of  Parliament ;  that  there  were  two 
or  three  perfons  prefent  who  were  of  both  parties  ; 
and  that  he  (Laxton)  had  never  heard  Hethering- 
ton, or  any  other  of  the  parifh-officers  fay  any  thing 
purporting  that  they  would  make  a  partial  rate,  in 
order  to  ferve  the  purpofe  of  the  eled:ion,  or  any 
particular  candidate. 

After  this  general  evidence  refpe6Ving  the  rate 
of  16  Sept.  1774,  the  counfel  for  the  petitioner 
proceeded. 
[73]  Ift  Head.]   Firft,  To  produce  evidence  to  fhcw 

that  five  perfons,  viz,  William  Bladwyn,  William 
Bowkcr,  John  Colls,  James  Blades,  and  Thomas 
Tees,  were  fraudulently  rated  for  property  of  which 

they 
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they  were  not  the  occupiers,  and  whofc  votes  the 
Committee  ought  therefore  to  (Irike  off  tlic  polJ. 

lid  Head.]  Secondly,  To  difqualify  other  two 
voters,  viz.  John  Nccgers,  and  Henry  Bracken, 
hy  (hewing  that  they  were  not  honJ  fide  houfc- 
holders  within  the  prccincls  of  the  Nlinftcr,  having 
voted  under  that  dcicription. 

t^  1  (hall  have  occafion,  in  the  fequel  of  the 
cafe,  to  mention  wl\y  1  have  not  thought  it  neccfTary 
to  (late  tlK*  evidence  concerning  the  fevcn  voters 
jufl  mentioned. 

llld  I^ie:Ki.  When  the  counfel  for  the  petitioner 
came,  on  the  third  head,  to  prove  that  certain 
jXTlons  who  had  voted  as  inhabitants  of  the  city» 
without  the  prccindls  of  the  Minder,  were  not 
houleholdcrs,  and  confequcntly,  as  they  contended, 
not  entitled  to  vote  by  the  lad  determination,  the  [74] 
counfel  on  the  other  fide  obje<flcd  to  the  hearing 
of  evidence  on  this  fubjevlil. 

In  confeq\ience  of  this  obje<^ion,  the  qucdion, 
whether  it  is  nece(rary  that  fuch  pcrfons  Ihould  be 
lioukhoklfT^,  wns  ar^nicd  bv  all  thccounlel. 

Counsel  for  the  Petitioner, 

According  to  the  rational  unprejudiced  con- 
druvflion  of  the  words  of  the  \^^^  determination, 
liic  quulificatitm  of  bcin^  houjeholdas  extends  to 
the  inhabitants  without  the  prccindls  of  the  Min- 
ller,  for  the  word  **  other'*  (hould  be  undcrd(.)oJ 
to  be  ufed  fo  as  to  carr)'  on  the  qualification  fpeci- 

iicd 
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fied  in  the  firfl  member  of  the  lentence  to  the 
fecond  j  although,  with  regard  to  theciafs  of  voters 
mentioned  there,  another  is  added,  viz.  that  they 
mufl  be  payers  oi  fcot  and  lot. 

If,  however,  the  Committee  fhould  think  this 
too  violent  a  conflruclion  of  the  words,  it  will  ap- 
pear from  an  attentive  confideration  of  rhe  fubjed: 
[75]  that  the  defcription  of"  an  inhabitant  paying  f cot 
"  and  lot"'  necellarily  implies,  that  the  perfon  fo 
delcribed  fhould  be  a  hoitfeholder,  and  that,  where 
the  words  "  hoiifeholder^'  or  "  hoiijeketper ^'  are 
added,  it  is  merely  ex  ahundanti  cauteld. 

"  Paying fcot  and  lot''  is  a  fort  of  corrupt  abbrevi- 
ation of  the  proper  ancient  expreffion  which  was 
"  paying  fcot,  and  bearing  lot,'  the  term,  "  bear- 
"  i?ig''  having  been  dropped  in  this,  and  many 
other  determinations  of  the  Houfe  of  Commons, 
as  the  word  "paying''  is  dropt  in  a  Statute  of  Henry 
VIII.  where  the  citizens  of  London  are  faid  "  to 
*^  BEAR  fcot  and  lot  (1)."  "  To  pay  fcot,*'  there- 
fore, is  to  pay  parochial  taxes,  and  "  to  bear 
lot,"  to  perform  parochial  duties,  and  difcharge 
parochial  offices.  One  of  the  moft  obvious  of 
thefe  offices  is  that  of  an  overfecr  of  the  poor, 
and  a  man  who  cannot  ferve  as  overfeer,  cannot 
[76]  be  confidered  as  one  bearing  lot  in  his  parifh.  Now 
by  the  ftatute  of  Elizabeth  (2),  none  but  houfe- 
holders  can  be  overfeers.  Indeed,  it  may  be  faid, 
that  this  was  a  new  office  created  by  the  ftatute  5 

(i)   33    Hen.  VIII.  cap.  9.  §  2. 
(2)  43  Eliz.  cap.  2.  §  I. 

but 
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but  it  is  more  probably  the  fame  with  that  of  the 
ancient  colledlors,  to  whom  new  |x)wcrs  were  given, 
the  words  of  the  (latute  requiring  them  to  be 
houfeholdcrs  being  only  declaratory.  If  that  were 
not  fo,  dill,  as  all  the  refolutions  and  detcrmina 
tions  of  the  Houfc  of  Commons  mentioning  "y?o/ 
**  and  lot'*  are  poftcrior  to  the  reign  of  Queen 
Elizabeth,  the  Iloule  mufl  be  prefumed  to  have 
known,  that  to  be  an  overfeer  of  the  poor,  which 
fince  the  flatute  is  a  parochial  office  and  duty,  and 
therefore  comprehended  in  the  idea  of  '*  bearing 
**  /c//,"  it  is  ncceliary  that  the  party  fhould  be  a 
houfeholder. 

It  will  be  found,  by  feveral  cafes  in  the  Journals, 
that  when  the  Houfc  Ipcaks  of  inhabitants  pay- 
ingfcot  and  lot,  iW)'  mean  houfe holders^  whether  that 
word  be  added  to  the  defcription  or  not. 

In  the  cafe  of  Honiton,  3  Feb.  1 710-11,  where 
there  was  a  double  return,  the  Committee  of 
eledlions  reported  as  follows: 

"  If  the  right  of  clcdlion  be  in  the  inhabitants,     [77] 
**  houfeholder iy  paying  fcot  and  lot,  Mr.  Shcpliard 

is  returned  duly  clcifted. 

**  If  the  right  be  as  well  in  the  popul.ice,  as  in 
"  the  inhabitants  paying  fcot  and  lot,  Sir  Walter 
**  Yongc  is  returned  duly  ele(flcd  (i)" 

Here,  in  the  full  propofiiion,  the  word  "  houfe- 

holders,**  ^.v  obundanti  cttuteldy  is  added  ;  but, 
in  tiie  fecond,  when  the  Committee  is  unqucllion- 

(i;   Ji'U'P.  vci.  XVI,  ^.  479   tui.  2. 

ably 
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ably  fpeaklng  preciiely  of  the  fame  clafs  of  men, 
it  is  dropt,  and  is  difcoutinued  tlirough  the  reft 
of  the  report,  and  Ukewife  in  the  refoliition  of  the 
Committee  on  the  right  of  election,  which  they 
thought  extended  to  the  potwallers  not  receiving 
alms,  (a  defcription  ufed  in  this  cafe  as  equivalent 
to  populace  ( i )  )  as  well  as  to  the  inhabitants  paying 
fcot  and  lot  (2).  The  Houfe  thought  proper  to 
amend  the  refolution,  by  leaving  out  the  words 
[78]  which  declared  a  joint  right  to  be  in  potwallers  not 
receiving  alms,  and  refolved, 

"  That  the  right  of  eleding  members  to  ferve 
''  in  Parliament  for  the  borough  of  Honiton,  in 
•^  the  county  of  Devon,  is  in  the  inhabitants  of 
"  the  faid  borough  paying  fcot  and  lot  only  (3)." 

They  adopted,  therefore,  the  firft  proportion 
ftated  to  them  by  the  Committee,  and  mufh  have 
meant  to  declare  the  right  of  voting  to  be  in  the 
pcrfons,  defcribed  in  that  proportion,  and  not  in 
a  fet  of  men  concerning  whom  there  was  nothing 
laid  before  the  Houfe,  viz.  inhabitants,  paying 
fcot  and  lot,  not  houfeholders. 

In  the  cafe  of  Tamworth  in  1698-9,  the  Houfe 
came  to  the  following  refolution  : 

I  7  March,  1698-9.  Refolved,  "  That  the  right 
•'  of  eledion  of  Burgefles  to  ferve  in  Parhament 
**  for  the  borough   of  Tamworth,  is  in  the  inha- 

(i)   rji/e/upra,Ca(e  of  Sqsl-     col.  i. 
furd,  p.  56.     Note  (B.)  (3)   Journ.  vol.  xvl.  p.  480. 

(2)   Journ.    foe,  cif.   p.  480.     col.  1. 

*^  bitants 
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•*  hitants  paying  Hot  and  lot,  and  in  fuch  pcrfons 

**  as  have  freeholds  within  the  laid  borough,  whe-      [79] 

"   thcr  rcfident  in  the  laid  borough  or  not  (i )" 

In  the  cafe  of  the  fame  borough  in  1722-3,  one 
of  the  parties  contended,  "  That  the  right  of 
**  cledion  was  in  tlie  inliabitants  paying  fcot  and 
**  lot,  and  not  receiving  alms." 

The  other  infilled,  **  That  it  was  in  the  inha- 
'*  bitants  paying  icot  and  lot,  and  in  fuch  free- 
**  holders  who  have  freeholds  in  the  borough, 
*'  whether  rcfident  in  the  borough  or  not ;"  agree- 
ably to  the  former  determination. 

It  appears,  by  this  Hale  of  the  qucftion  be- 
tween the  parties,  and  by  the  evidence  as  fet 
forth  in  the  report  entered  in  the  Journals,  that 
the  right  of  the  inliabitants  paying  fcot  and  lot 
was  not  conteRcd,  and  that  the  only  matter  in 
ilfue  was  the  right  of  the  freeholders  (2).  The 
Committee  (3),  and  the  lloufe  (4),  came  to  the 
following  relolution  : 

23  Jan.  1722-3.      Rcfolved,  "  That   the   right      [80] 
"  of  eledion  of  burgelfcs  to  fcrve  in   Parliament 
"  for  the  borough  of  Tamworth,  is  in  the  inha- 
"  bitants  bein^  houfeho/Jers^  Paying  fcot   and   lot, 
"  and  not  receivinu  alms." 

Mere  the  word  **  houfelioidns^**\^  employed  merely 
in  the  way  of  explanation.     The  I  loufc  mud  have 

(1)  Journ.    vol.   xii.  p.  598.     col.  1. 

col.  2.  (3)   /i.V. 

(2)  Journ.  vol.  xx.  p.  loe.         (4}  IhtJ,  vol.  p.  101.  c^^i.  1. 

held. 
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held,  that  the  qualification  of  being  a  houfeholder 
was  nccellarily  involved  in  the  idea  of  an  inhabitant 
paying  Icot  and  lot ;  for,  as  there  was  no  evidence 
produced  relative  to  the  firfl  clafs  of  voters,  the 
words  declaring  their  right  in  this  refolution  of 
1722-3,  muft  be  confidered  as  exa6tly  equivalent 
in  their  import  to  thoft  of  the  refolution  of  1698-9, 
and  to  thofe  made  ufe  of  by  both  parties  in 
1722-3,  in  ftating  what  they  contended  to  be  the 
right  of  elediion;  and  in  neither  of  thofe  inflances 
is  the  word  "  Jionfeholders'^  exprelTed. 

The  difference  between  the  cafes  of  Honiton 
and  Tamworth  is  this :  In  the  firft,  the  word 
[Si]  "  houfeholderSy'  having'  been  employed  in  ftating 
the  right  of  eledtion  in  the  Committee,  it  was 
omitted  in  the  determination.  In  the  fecond,  it 
was  left  to  be  underftood,  in  the  flate  of  the  quef- 
tion  between  the  parties,  and  was  fupplied,  in  the 
determination  (B). 

Indeed  the  word  "  inhabitants'''  flanding  alone, 
(although  in  fome  inflances  it  m.ay  admit  of  a  more 
general  interpretation)  where  expediency  and  good 
fenfe  require  the  exclufion  of  fcrvants,  lodgers,  or 
inmates,  ought  perhaps  to  be  confined  to  houfe- 
holdcrs.  In  common  language,  when  we  talk  of  the 
inhabitants  of  a  parifh,  who  arc  meant  but  thofe 
who  arc  permanent  houfeholders  there  ?  Thus  Lord 
Coke,  in  his  Commentary  on  the  flatute  of  22 
Hen.  VIII.  cap.  5.  concerning  the  reparation  of 
bridges  in  highways,  expounds  "  inhabitants ^'^  (no 

qualifying 
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qualifying    epitlict    being    fupcraddcd)    to   mean 
•  fuch  as  be  houlchoklcrs  (i).** 

h\  after  all,  the  fenfc  of  the  rcfolution  (hould 
appear  doubtful  to  the  Committee,  the  ufagc  of  [82! 
the  place,  if  evidence  is  produced  to  (how  the 
ufagc,  will  fatisfy  them,  that  it  has  always  been 
unclcrfloo<l  at  Peterborough,  that  none  but  houfe- 
holders  can  vote,  whether  living  within,  or  out  of, 
the  precin<5l8  of  the  Minflcr. — The  lafl.  determina- 
tion of  the  right  of  cledion  in  Great  Marlow,  is  as 
follows : 

21  Nov.  1690.  Rcfolvcd,  "That  in  the  bo- 
**  rough  of  Great  Marlow,  in  the  county  of  Bucks, 
*'  thofc  inhabitants  only  who  piy  fcot  and  hty\\:x\z 
"  a  right  to  give  voices  in  the  eledlion  of  burgeflc<> 
"   to  ferve  in  Parliament  for  the  faid  borough  (2).** 

Now  fuppofing  the  abftraci:  fcnfc  of  the  wordi 
to  be  doubtful,  yet,  as  it  is  well  known,  to  thofc 
who  are  acquainted  with  that  borough,  that  the 
uniform  uf.ige  has  been  for  none  but  houfeholdcrs 
to  vote  (3),  a  Committee,  on  hearing  evidence  of 
the  ufage,  would  certainly  interpret  the  determina- 
tion to  extend  only  to  houfeholders. 

That  evidence  of  ufage  is  to  be  admitted  to  [1^3] 
explain  the  meaning  of  ambiguous  cxprcfTions  in 
lad  determinations  is  not  be  quedioned,  as  it  is  a 
prafticc  founded  in  a  known  rule  of  law,  and  cfta- 
blilhed  by  various  precedents  of  the  laft  feffion, 
viz,  in  the  Caics  of  New  Radnor,  Dorchcftcr,  &c. 

(1)   2  Inrt.  p.  703.  Co!.  I. 

(1)   Joum.   vol.  X.  p.  478.         (3)  Qiuert, 

Vol.  III.  F  Counsel 
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Counsel /£?r  the  Sitting  Member. 

If  the  Committee  Ihould  go  into  the  ufage,  it 
would  appear  that  there  has  been  but  one  contefted 
elecftion  for  Peterborough  fince  the  laft  determina- 
tion was  made,  viz.  in  1768,  and  that,  upon 
that  occafion,  perfons  voted  who  were  not  houfe- 
holders. 

But  the  fenfe  of  the  words  is  plain  and  unequi- 
vocal, and,  in  fuch  cafes,  it  would  be  highly  in- 
convenient and  dangerous  to  fuffer  parties,  under 
a  pretence  of  ufage,  to  explain  away  the  obvious 
import  of  a  laft  determination.  It  is  contrary  to 
grammatical  conftrucftion  to  carry  the  words  "  being 
"  IiGufeholders,^^  forward  to  the  fecond  member  of 
[84]  the  fentence.  The  meaning  of  the  Houfe  was  to 
fix  a  criterion  of  the  fubflance  and  independency 
of  the  inhabitants  both  within,  and  out  of,  the 
precindls  of  the  Minfter.  Within  thofe  pre- 
cindls  there  is  no  parifh-rate ;  and  therefore,  as 
to  that  part  of  the  city,  the  qualification  "  being 
''  houfeholders"  was  adopted.  In  the  reft  of  the 
city,  where  the  parifh  taxes  are  paid,  the  common 
qualification  of  paying  fcot  and  lot  was  all  that 
was  required. 

But  it  is  contended,  that  the  defcription  of 
inhabitants  paying  fcot  and  lot,  necelTarily  com- 
prehends the  circumftance  of"  being  houfeholders,'*  j 
whether  exprefTed  or  not.  Recourfe  is  had  to  the  * 
phrafe  of  "  bearing  lot^"*  and  an  inference  is  drawn 
from  it,  which  would  prove  that  no  one  can  vote 
in  a  fcot  and  lot  borough  who  is  not  qualified  to 
be  an  overfeer  of  the  poor.  This  would  exclude 
9  Juftices 


PETEll  n  O  R  O  U  G  H.  84 

Jufliccs  of  the  Peace,  and  fcvcral  other  claflcs  of 
men  exempted  by  law  from  fcrving  that  office, 
but  whofe  right  to  vote  as  fcot  and  lot  men  has 
never  been  called  in  qucftion  (C). 

Cafes  have  Ixicn  cited  to  flicvv  that,  in  refolutions  [85] 
of  the  Houfe  of  Commons,  by  "  iniiabitants  pay- 
ing fcot  and  lot,"  houlcholders  are  meant,  whether 
the  word  "  houfclioldcrs"  be  exprcfled  or  not. 
I5ut  what  do  thofe  cafes  prove  ?  Only  inaccuracy 
in  the  reports  of  Committees  of  cledlions,  and  a 
diflbnance  between  them,  and  the  determinations 
of  the  Iloufe  confequent  upon  them.  It  is  im- 
jiOfTibic  to  produce  an  inftince  where,  after  there 
has  been  a  determination  of  the  Houfo,  declaring 
the  right  of  election  to  be  in  inhabitants  paying 
fcot  and  lot,  the  Iloufe  has  held  that,  to  come 
within  tiiat  delcription,  the  voters  muft  be  houle- 
lioldcrs.  There  are  numerous  inllances  to  the 
contrary.  In  the  cafe  of  Stamford,  in  1735-6, 
the  line  is  diftinclly  drawn.  One  of  the  parties 
contended, 

'*  'riuit  the  right  of  eledion  is  in  the  liouJehQUcrs^ 
"  inhabitants  within  the  borough,  paying  fcot  and 
''  lot  there,  antl  not  receiving  alms  or  public 
*'  charities." 

The  other, 

**  That  the  rigl  t  ot  eledioa  is  n\  the  inh.il)itants      [86] 
''  |)aying  fcot  and   lot,  and  not  receiving  alms  or 
''  l)ublic  charity  (i).'* 

(1)   Journ.  vol.  xxii.  p.  615.  col.  1. 

F  2  And 
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And  the  Committee,  and  the  Hoiife,  upon 
evidence  that  perfons  having  paid  to  the  poor^s 
rate  had  always  voted,  though  not  houfeholders 
(i),  8  March,  1735*6,  Refolved, 

"  That  the  right  of  eledion  of  burgefles  to 
''  ferve  in  Parliament  for  the  borough  of  Stamford, 
'*  in  the  county  of  Lincoln,  is  in  the  inhabitants 
**  paying  fcot  and  lot,  and  not  receiving  alms  or 
**  public  charities  (B).'^ 

The  paflage   in  Lord   Coke's  fecond  Inftitute, 
when  taken  altogether,  is  diredly  againft  the  con- 
ftrudbion  for  which  it  was  cited,  for  although  he 
fays   that,  for   the  purpofes  of  the  ftatute  of  22 
Hen.  VIII.  the  inhabitants  there  meant  muft  be 
houfeholders,  he  clearly  holds,  that  the  word,  in 
its  common  legal  fenfe,  does  not  admit  of  that 
[87]      reftridlion.      "  Ex  vi  termini  J'    fays  he,    "  every 
"  perfon  that  dwelleth   in  any  fliire,  riding,  city, 
**  or  towne  corporate,  though  he  hath  but  a  per- 
*'  fonall  refidence,  yet  is  he  faid  in  law,  to  be  an 
"  inhabitant  or  a  dweller  there,  as  fervants,  &c. 
**  But  this  ftatute  extendeth  not  to  them,  but  to 
"  fuch  as  be  houfeholders.     And  this  is  gathered 
"  by  the  words  of  the  fourth  branch  of  this  adl 
"  that  givcth   the   diftreffe   (2)/'      Therefore,   to 
confine   the   fenfe,    fubfequent    reftraining  words 
were  neceflary. 

Agreeable  to  this  explanation  of  the  word,  is 
what  wc  find  in  Gateward's  cafe,  in  Coke's  Reports > 

(i)  Journ.  vol.  xxii.  p.  616.  col.  2.      (2)   2  Inft.  loc  f//.1 

for 
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for  there  it  is  faid,on  aqucftion,  whether  the  inha- 
bitants of  tlic  town  of  Stixwold  could  be  entitled 
by  cullom  to  a  right  of  common  in  rcfpe^l  of 
their  inliabitancy,  "  What  cflatc  Ihall  he  have 
"  who  is  inhabitant  in  the  common,  when  it  ap- 
**  pears  he  has  no  eft  ate  or  inliirejl  in  the  houje^  (but 
"  a  mere  liabiution  or  dwelling)  in  refpedl  of 
"  wiuch  he  ought  to  have  his  common  ?  For 
"  none  can  have  intcrcft  in  common  in  refpcA  of  [83] 
**  a  houfe  in  which  he  hath  no  intereft  (i)  :*'  and 
afterwards,  in  the  fame  cafe,  *'  In  thcfc  words, 
"  inhabitants  and  refidentiy'  arc  included  tenant  in 
"  fec-fimj)le,  tenanr  for' life,  for  years,  tenant  by 
"  elegit^  &c,  tenant  at  will,  &c.  (and  tenancy  at 
**  will  is  the  lowcft  intereft  a  htufi^holder  can  have 
"  in  a  houfe)  and  he  who  hath  no  intereft,  but 
'*  only  his  habitancy  or  d.vcUing  (2)." 

Having  finilhcd  their  arguments  on  this  head, 
the  counlel  were  directed  to  withdraw,  and  being 
called  in  again,  after  the  Committee  had  deliberated 
for  a  confidcrablc  time,  the  Chairman  faid  he  was 
(lirc(5led  to  inform  them  of  the  following  rcfo- 
lution  : 

"  The  Committee  are  of  opinion,  that  the  word 
"  houfcholders,"  in  the  refolulion  of  the  Houfe  of 
**  Commons,  of  13  May,  1728,  relates  to  the 
**  inhabitants  within  the  prccinfts  of  the  Minftcr  [89] 
*'  only^  and  not  to  other  the  inhabitants  within 
**  the  faid  city,  paying  fcot  and  lot." 

(1)  6  Co.  Rep.  f.  60.  (a)  UiJl, 

F  3  It 
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It  was  obferved  by  the  counfel  for  the  petitioner, 
that  the  words  of  this  refolution  did  not  exprefsly 
exclude  them  from  going  into  evidence,  to  ftiow 
from  ufage,that  the  clafs  of  voters  defcribed  by  the 
words  "  other  the  inhabitants  within  the  faid  city 
"  paying  fcot  and  lot,"  muft  be  houfeholders ; 
upon  which  the  Chairman  faid,  that  the  Committee 
had  not  mentioned  any  thing  to  that  purpofe  in 
their  refolution,  but  that  they  had  fully  confidered 
the  quefhion,  and  that,  if  defired  by  the  counfel, 
they  would  come  to  a  fpecial  refolution  upon 
u(B). 

But  this  was  not  infifted  upon. 

IVth  Head.]  The  counfel  for  the  petitioner  now 
proceeded  to  the  4th  head  :  but,  having  called  a 
witnefs  to  prove  the  rateable  property  of  one  Thomas 
Felton,  it  was  infifted,  on  the  part  of  the  fitting 
[90]  member,  that  the  Committee  could  not  receive 
any  evidence  on  that  fubjed,  unlefs  criminal  par- 
tiality and  mifcondud  were  firft  proved  in  the 
parifli  officers  relative  to  the  making  of  the  rate. 

They  argued  as  follows : 
The  rule,  that  mifcondud  or  criminal*  partiahty 

*  [V^cie  R.^.Toung  Sc  Pitfs.  lefs  there  were   a   ground    of 

I  Buir.  556.   Where  the  Court  partiality,  malice,  and  corrup-    jM 

of  B.  R.  held,  That  they  had  tion,  in  which  cafe  they  would    '« 

no    right   to    inquire   into   or  be  liable  to  profccution  by  in-     * 

over-hale    the    determinations  formacion,   or    indidment,   or 

of  Juflices    in   granting   ale-  even  poffibly  by  aftion,  if  the 

houfe  licences,  on  account  of  malice  were  very  grofs  and  in- 

a  mere  error  in  judgment,  un-  juiious.] 

muft 
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inuft  be  proved,  before  the  Committee  will  think 
themfclves  entitled  to  incjuire  into  the  circum- 
ftances  of  pcrlons  put  on  or  left  out,  was  laid  down 
in  the  call-  of  St.  ives,  upon  legal  grounds,  dated 
in  the  printed  report  of  that  cafe  (i).  Where  mif- 
condud  and  partiality  are  ^i(i  proved,  jullicc  re- 
quires that  the  rateability  of  the  voters,  or  perfons 
who  tendered  their  votes,  (lull  be  confidered  in 
the  Committee.  Perhaps  it  ought  to  be  fo,  even 
without  a  prcviousproof  of  mifcondudt,  if  the  pe- 
tition has  come  on  to  be  tried  before  there  has 
been  an  opportunity  of  purfuing  the  regular  rc- 
drefs  chalked  out  by  law,  againft  unfair  and  par- 
tial rates,  by  an  appeal  to  the  quarter  fcfilons. 
Has  mifbehaviour  or  partiality  been  proved  in  the  [91] 
j)refent  cal'e  }  Or,  before  this  trial  came  on,  lias 
there  not  been  fulficient  opportunity  to  impeach 
the  rate  at  the  quarter  feffions? 

As  to  the  condudt  of  the  panlh-ollicers,  the 
evidence  produced  leems  intended  as  the  ground 
of  two  heads  of  accufation  1.  That  the  overlq^rrs 
and  churchwardens  were  |)erlbns  who  might  have 
cxculed  ihemlcives  from  lervincr  in  their  offices 
(A).  2.  That  they  did  not  make  the  rate  in  open 
veflry,  agreeably  to  the  ufual  praclice.  The  firll 
circumftance,  however,  cannot  afford  a  prefump- 
tion  of  criminality,  unlefh  it  had  appeared  that  ihcy 
were  appointed  at  the  inlligation  of  Mr.  Wyid- 
hore,  or  took  their  oHiccs  upon  them  and  made 
the   rate,  with  a  view   to  influence  the  elcAion. 

(I)  5i*/r/i,  Vol.  ii.  p.  395,  396. 

F  4  But 
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But  of  this  there  is  not  the  fmalleft  evidence.  In- 
deed, every  fulpicion  of  that  fort  mufl  fall  to  the 
ground,  when  it  is  confidered  that,  at  the  time  of 
their  appointment,  and  even  when  the  rate  com- 
plained of  was  made,  the  dilFolution  of  the  Padia- 
ment,  which  afterwards  took  place,  could  not   be 

[92"]  forefeen.  If  the  ParHament  had  fubfifted  till  the 
expiration  of  the  feven  years,  there  mufl:  have 
been  a  new  appointment  of  parifh-officers,  and 
another  rate,  before  the  eledtion. 

To  the  fecond  objection  it  is  a  fufficient  anfwer 
that,  by  law,  the  parifh-officers  have  a  right  to 
make  a  rate  in  private,  to  which  the  concurrence 
of  the  parifhioners  is  not  at  all  neceflary  j  as  it  is 
to  the  making  a  church-rate.  Indeed,  in  this  re- 
fpe6t,  they  were  fo  cautious,  on  occafion  of  the 
rate  now  complained  of,  that  when  they  found  it 
expedient  (on  account  of  the  confufion  and  difl:ur- 
bance  apprehended,  near  the  time  when  the  gene- 
ral eledlion  ap})roached,  if  the  rate  fhould  be  made 
in  open  vefl:ry)  to  take  the  fame  ftep  which  had 
been  neceflary  in  1768,  they  would  not  refolve 
upon  it  till  they  were  authorized  by  the  opinion  of 
counfel  (D).  But,  as  a  private  rate  is  perfecftly 
legal,  fo  it  is  proved  to  be  attended  with  no  incon- 
venience at  Peterborough,  for  all  the  rates  fmce 

[^2]  ^^^  general  eledlion  have  been  made  in  the  fame 
manner,  without  any  complaint  having  been  lodg- 
ed on  that  account.  (This  was  proved  by  the 
witnefTes.J 

It  will  be  faid,  that  the  pariHi-officers  and  Juf- 

tices 
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tices  were  friends  to  Wyldborc.  This  is  not  de- 
nied. As  clcdors  they  had  a  right  to  take  part 
with  one  candidate  in  preference  to  another;  but 
no  a6l  of  agency  has  been  proved  on  any  of  them, 
not  even  that,  when  they  accompanied  him  on  his 
canvafs,  they  ever  lolicitcd  a  Tingle  vote.  Tlje 
converfation  which  Laxton  has  fworn  to,  with  He- 
tlierington,  happened  aitcr  the  cledlion,  and  whco 
tlic  petition  had  been  prefcnted  ;  and  if  what  he 
then  faid  had  any  ferious  meaning,  it  mull  liavc 
been,  that  he  thought  the  litling  member  had  fo 
good  a  caufc,  that  however  dilagreeablc  it  might 
be  to  thofe  who  were  in  a  different  interell,  the 
dccifion  of  the  Committee,  which  Ihould  be  a[>- 
pointed  to  try  the  caule,  mufl  be  in  liis  favour. 
It  is  impoflible  to  conceive,  that,  in  a  company 
of  pcrlbns  of  both  parties,  he  could  have  meant  to 
avow  that  he  had  concurred  in  procuring  an  clec-  [94] 
tion  contrary  to  the  fenlc  of  the  borough,  by  garb- 
ling the  rate. 

It  will  be  faid,  that  the  Juflices,  at  the  quar- 
icr-fefTions,  adled  partially  in  difmiffing  theaj)j)eali 
but  they  did  not  dilmifs  it  till  after  the  objection 
had  been  taken,  and  lolemnly  argued  by  counlci 
on  both  fides.  They  difmilfcd  U  on  the  jufttft 
grounds,  becaufe,  as  there  was  no  notice  of  the 
particular  pcrfons  whole  omiflTion  from  the  rate 
was  objcdd  to,  it  was  iinpolFible  that  the  parilh 
otiiceni  fliould  come  prepared  to  make  their  de- 
fence. Befide?,  what  they  did  was  authorized  by 
a  decifion  of  the  court   of  King's  Bench,  in  the 

caie 
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cafe  of  the  King  againft  the  Inhabitants  of  St.  He- 
Jen  in  Abingdon  ( i )  which  was  cited  by  the  coun- 
fel  for  the  parilli  officers  (E).  But  if  the  appel- 
lants thought  there  was  any  grounds  for  their  com- 
plaint, why  did  they  not  appeal  again  to  the  fol- 
lowing quarter-feflions?  and  why  have  they  never 
[95]  appealed  againft  a*hy  of  the  two  fubfequent  rates, 
which  have  been  in  every  refped:  the  fame  with  the 
rate  of  September,  1774?  (t^  This  was  not  de- 
nied.) 

It  will  be  faid,  the  appeal  was  to  no  purpofe, 
being,  in  eifedl,  ah  eodem  ad  eundem.  But  are  we 
to  prefume  that  thofe  whom  the  law  has  appointed 
to  judge  in  fuch  cafes  will  ad:  with  partiahty ;  or 
that,  becaufe  fome  of  them  allowed  the  rate,  they 
will  not  judge  of  the  merits  of  it  according  to  the 
evidence  laid  before  them  at  the  Seflions  (F)? 

If  Jufbices  do  adl  criminally,  is  not  the  court  of 
King's  Bench  open  to  the  perfons  injured,  who  may 
apply  for  an  information  againft  them }  Was  not 
an  application  for  that  remedy  within  the  power 
of  the  appellants  in  1774,  if  they  had  beheved 
that  the  difmiflion  of  their  appeal  amounted  to 
mifbehaviour  and  guilt  in  the  court  of  quarter- 
feflions  ? 

As,  therefore,   the   regular   mode  of  relief  was 

open  3  as  there  has  been  time  to  purfue  it,  and  it 

[96]      has  not  been  done ;  and  as   there   is   no  proof  of 

criminality  and  mifcondu6t  in  making   the  rate, 

( I )  Hill.  27  Geo.  II.  Bou*s  Poor*s  Laws,  p.  57, 5 8. 

the 


P  ETER  i:  O  UO  U  G  II.  96 

the  Committee  will  not  take  upon  thcmfclves  the 
charadter  of  parifh  olficers,  but  agreeably  to  the 
decifion  in  the  cafe  of  St.  Ives,  will  refulc  to  hear 
evidence  of  the  rateability  of  Fclton,  and  the 
other  jKrfons  whom  the  couaiel  for  the  petitioner 
propole  to  qualify  as  having  been  entitled  to  be 
upon  the  ra   lat  the  time  of  the  elcclion. 

CoTNSEL  for  the  Petitioner, 

The  prefcnt  cafe  differs  from  that  of  St.  Ives. 
There,  the  perlons  claiming  to  be  put  on  the  poll, 
had  not  been  rated  for  fcveral  years,  and  had  never 
before  made  any  complaint  on  that  account ; 
whereas  here  it  will  be  ihcwn,  that  Felton  and 
others,  omitted  in  the  rate  of  September,  1774, 
were  on  thofe  immediately  preceding,  and  that 
their  circumflances  had  not  undergone  any  change 
to  juflify  their  being  left  out  on  that  occafion. 

The  pofition  contained  in  the  refolution  con- 
cerning St.  Ives,  as  it  is  reported  in  the  printed  197J 
book  (though  by  the  bye,  not  accurately  in  the 
words  in  which  it  was  delivered  by  tlie  Chairman 
(G.)  )  may  perhaps  be  right.  But  if  it  can  l>c 
fliewn  that  perfons  poUcllcd  of  rateable  property, 
for  which  they  had  been  ainrlled  in  the  former 
rates,  were  left  out  immediately  betorc  an  eleftion, 
is  not  this  evidence  of  mlfcondu(fl  in  thofe  who 
made  the  rate  ?  Is  not  what  has  been  already  prov- 
cd  refpcdling  the  parilli  otiicers,  fuch  evidence  of 
partiality  and  mifcondud  as  IhouKI  induce  the 
Committee  to  think  themlclves  obliged  to  g)  into 
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the  merits  of  the  rate  ?  If  the  dodlrine  of  the  cafe 
of  St.  Ives  is  underftood  to  be.  That  the  rate  is 
not  to  be  gone  into,  unlefs  fuch  evidence  is  firft 
laid  before  the  Committee,  as  the  court  of  King*s 
Bench  would  require,  before  they  would  grant  aa 
information,  it  is  falfe,  and  unfupported  by  princi- 
ples, either  of  law  or  juftice. 

The  circumftance  of  the  parifli  officers  having 
been  volunteers,  who  took  upon  them,  unneceffa- 
rily  (A),  a  duty  which  is  generally  thought  bur- 
[98]  thenfome,  certainly  furnifhes  a  prefumption  that 
they  did  fo  to  ferve  election  purpoies.  This 
prefumption  gains  ftrength  when  it  is  confidered 
that,  on  the  canvafs,  they  appeared  as  the  avowed 
partizans  of  Mr.  Wyldbore.  It  was  faid,  that,  as 
the  dilfoiution  of  the  ParHament  was  hot  known 
when  they  were  appointed,  nor  when  they  made 
the  rate,  there  could  be  no  view  in  their  appoint- 
ment, and  in  the  rate,  to  the  election.  But  it 
will  be  obferved,  that  if  the  laft  Parliament  had 
died  a  natural  death,  the  general  ele&ion  mufk 
have  come  on  fome  time  in  1775,  and  the  rate 
complained  of  was  made  near  the  end  of  the  year 
preceding. 

Can  any  thing  afford  a  ftronger  ground  for  pre- 
fuming  fraud  and  occafionality  in  making  the  rate* 
than  the  innovation  of  not  holding  a  veflry  for 
that  purpofc,  which,  as  one  of  the  witnelTes  fwore, 
criginatedm  1768,  and  was  laid  afide  from  that 
year  till  1774;  becaufe  in  this  interval  of  time 
there  were  no  eledion  purpofes  to  ferve.    There 

is. 
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is,  perhaps,  no  exprcfs  provifion  in  any  ftatutc 
againft  rates  made  without  the  concurrence  or  pri- 
vity ot  the  parilh,  but  the  preamble  to  17  Geo.  II.' 
cap.  3.  fhcws  that  fuch  private  rates  are  highly  dif- 
approvcd  of  by  the  Icgiflature,  and  even  confidercd 
as  contrary  to  the  true  intent  and  meaning  of  the 
43d  of  Elizabeth.  The  words  are,  "  Whereas 
**  great  inconveniences  do  often  arifc  in  cities, 
**  towns  corj)orate,  parifhes,  townfliips,  and  places, 
"  by  rcafon  of  the  unlimited  power  of  the  church- 
**  wardens  and  ovcrfeers  of  the  poor,  who  frc- 
*'  quently,  on  frivolous  pretences,  and  for  private 
**  ends,  make  unjuft  and  illegal  rates,  ///  a  private 
*'  and  clan dejtinc  manner,  contrary  to  the  true  in- 
**  tent  and  meaning  of  a  (latutc  made  in  the  43d 
'*  year  of  the  reign  of  Queen  Elizabeth,  intituled, 
**  An  Adl  for  the  better  relief  of  the  poor."  Are 
not  thefc  words  declaratory  of  the  fpirit  of  the  Ita- 
tutc  of  Elizabeth,  and  a  proof  that  private  rates 
are  contrary  to  the  intention  of  the  legiflature  (D)? 
Is  a  rate  of  that  fort,  made  on  the  eve  of  an  elec- 
tion, in  a  place  where  the  conftant  pra(flice  has 
been  to  hold  a  veft.y  for  that  purpofe,  and  by  of- 
ficers the  avowed  adherents  of  one  of  the  candi-  r.ool 
dates,  is  fuch  a  rate  to  be  confidercd  by  the  Com- 
mittee as  fair,  and  unimpeachable?  Is  it  fo  bind- 
ing as  to  preclude  the  Committee  from  inquiring 
into  the  ratcability  of  perfons  who  voted,  or  claim- 
ed to  Vote?  The  rate,  when  fair  and  unimpcached, 
miy  be  a  true  and  iufficijnt  mcafurc  of  the  ratca- 
blitv.     WhcTvMhcrc  has  hc'-n  r(M<Vin  f.^  rnfn  .'V    it 
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as  garbled  and  fraudulent,  the  Houfe,  and  the 
Committee  of  eledlions,  have,  upon  former  occa- 
iions,  confidered  it  no  longer  as  a  criterion.  They 
have  examined  into  the  rateability  of  the  claimants, 
and  when  found  to  be  pofTeffed  of  rateable  pro- 
perty, have  allowed  their  votes.  In  the  cafe  of 
Newark,  the  right  of  the  Houfe  to  enquire  into 
the  rateability  of  fcot  and  lot  voters,  was  fo  far 
from  being  queftioned,  that  it  is  exprefsly  recog- 
nized in  the  lafl  determination  of  the  right  of 
eledlion. 

II  Jan.  1699-1700.  Refolved,  '^  That  the 
*^  mayor,  aldermen,  and  all  the  inhabitants  within 
[101]  "  the  borough  of  Newark  upon  Trent,  in  the 
"  county  of  Nottingham,  who  pay,  or  ought  to 
"  pay\  fcot  and  lot,  within  the  faid  borough,  have 
"  a  right  to  vote  at  the  eled:ion  of  members  to 
"  ferve  in  Parliament  for  the  faid  borough  (i)*. 

In 

(l)  Journ.  vol.  xiii.  p.  iii^  inhabitantibus  burgi  Teu  villae 

col.  2.  praediclze  pro  tempore  cxiften- 

[  *  This  refoluiion  feems  to  libus  qui  lott  et  fcou  in  burgo 
have  been  framed  entirely  on  five  villa  pradii^la  folvunt  ct 
the  words  of  the  charter  of  7  contribunnr,  folvent  et  contri- 
Car.  IT.  by  which  the  right  of  buent,  aut  folvere  et  con- 
tiering  reprefentatives  was  tribure  debcnt  vel  debebuntj 
firlt  granted  to  this  borough,  eligcre  et  nominare  de  tem- 
{Wdcjupra,  Inirodk^ion,  Note  pore  in  tempos  duos  difcretos 
(C.)  p.  3.)-  The  words  of  vlros  burgi  priedifti  fore  et  efTe 
the  charter  are — *  Quod  bene  burgenfes  pro  burgo  illo." 
liceat  et  licebet,  majori  et  But,  for  the  conftruaion  which 
aldermannis  burgi  prsdifti,  et  has  been  put  upon  the  words 
fucccfloribus  fui.,   ci  ofl-.nibus  boih    of    the     rcfolution    and 

chait^f* 
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In  like  manner,  in  the  cafe  of  Millx>rnc  Port, 
which  liappencd  lad  year,  tlic  Committee  went 
largely  into  therateabiliiy  of  the  different  voters;  bc- 
caufe  there  had  been  great  irregularity  in  the  ap- 
pointment of  the  overfecrs.  Nay,//;/j  very  Commit- 
tee has  allowed  the  petitioner  to  quedion  the  rate- 
ability  of  pcrlbnsow  the  rate.  11  faults  of  roww/^o;* 
in  the  rate  arc  cognizable  here,  there  can  be  no  rea- 
fon  why  faults  of  omijfwn  Ihould  not  be  fo  like- 
will-. 

But  we  arc  told,  that  the  proper  jurifdidl ion  for 
trying  the  rate,  was  the  quarter  feffions;  That, 
though  the  lirft  appeal  was  quafhed  for  a  defe^ 
in  the  form  of  the  notice,  a  new  one  might  have 
been  brought  to  the  next  feflions,  or  that  the  two 
iubfequent  rates  might  have  been  appealed  againft;  [^o^] 
That  if,  on  the  trial  of  any  of  thofe  appeals,  the 
magiftrates  had  rcfufed  to  do  juftice,  they  might 
have  been  proceeded  againft  in  the  court  of  King's 
Bench;  I'hat,  as  none  of  thefe  fteps  have  been 
taken,  the  parties  are  concluded,  and  are  to  be 
confidered  virtually  to  have  acijuiefced  in,  and 
fubmittcd  to,  the  rate.  But,  will  the  Committee 
adopt  this  reafoning?  To  what  purpofc  was  it  io 
appeal  to  Judges  known  to  be  interefted  in 
conhrming  the  rate  (F)?  The  objection  taken  to 
the  notice,  was  an  excellent  expedient  to  fave 
them  from  tlio  Ihame  o^  deciding  .againft   the  mc- 

chArirr,  (in  confrqucncc  of  of  a  C'>mroi(tce  reported  to 
Hatcmcnts  under  28  Geo.  111.  (l^c  Houfr,  and  now  becono 
c.  52.    ^  25.)  by  ihc  judgment     fi«>al,  A'/w  1  Frai.  p  314.] 
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rits,  for  furely  they  could  not  believe,  that  the  of- 
ficers were  really  ignorant  who  were  the  obje6ls  of 
the  appeal.  If  the  Juftices  were  in  truth  of  opinion, 
that  the  notice  was  not  fufficient,  it  was  their  duty 
to  adjourn  the  appeal,  and  thereby  give  time  to 
fet  right  the  miftake ;  for  the  ftatute  of  17  Geo. 
II.  cap.  38,  enads,  "  That  if  it  fhall  appear  to  the 
*'  Juftices,  that  reafonable  notice  was  not  given,  then 

[103]  "  they  (hall  adjourn  the  appeal  to  the  next  quar- 
"  ter  fcffions  (1)." 

But  fay  they,  Why  not  appeal  to  the  court  of 
quarter  felTions,  held  next  after  that  which  difmifT- 
cd  the  firft  appeal  ?  The  anfwer  is  this ;  It  is  very 
doubtful  whether  that  was  in  their  power.  An 
appeal,  under  the  flatuts  laft  mentioned,  mufh 
clearly  be  to  the  feffions  next  immediately  after  the 
making  the  rate,  and  if  an  appeal  againft  a  rate 
might,  by  the  ftatute  of  43  Eliz.  have  been  made 
generally  to  any  feifHons,  the  4th  fcdlion  of  17 
Geo.  li.  cap.  38.  which  was  meant  to  corredt  and 
explain  the  former  ena(5tment  on  this  fubjedl,  feems 
alfo  to  limit  the  time  within  which  every  appeal 
from  a  rate  muft  be  brought.  This  is  the  more 
probable,  becaufe,  in  other  cafes  of  appeals,  un- 
der the  poor  laws,  viz.  from  orders  of  removal,  the 
fame  limitation  is   eftabliihed   (2).     But   the  par- 

[104]  ties  well  knew,  that  an  appeal  to  the  Juftices  of 
Peterborough,  was  to  no  purpofe.  They  knew 
that  if  they  had  fued  for,  and  obtained,  an   infor- 

( I ;  §  4 

(2;  3  William  and  Mary,  cap.  11.  §  lo, 

mation 
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mation  againfl  them,  in  the  court  of  King's  Bench, 
the  fpccilic  relief  which  they  required,  could  not 
have  been  obtained  there.  That  court  could  not 
have  granted  a  mandamus  for  putting  thofe  on  the 
rate,  who  had  been  lett  off.  They  rcfervcd  their 
complaint,  therefore,  for  this  tribunal,  knowing, 
that  every  preliminary  or  collateral  queftion  nccef- 
fary  to  lead  to  a  decifion  of  the  merits  of  the  elec- 
tion, is  within  the  jurifditflion  of  the  Committee, 
though  there  fliould  be  other  judicatures  for  the 
direift  trial  of  luth  qucftions.  This  rule  was  re- 
cognized in  the  cafe  of  North  Berwick.  An  argu- 
ment ufcd  on  that  occafion  will  apply  here.  By 
the  flatute  of  16  Geo.  II.  cap.  11.  §  24.  none  but 
magidrates  and  counllllors,  or  condituent  mem- 
bers of  any  meeting  tor,  or  previous  to,  the  elec- 
tion of  magiftrates  or  counfellors  for  a  royal  bo- 
rough in  Scotland,  are  empowered  to  complain  to 
the  Court  of  Scflion,  of  any  wrong  done  at  fuch  [lor] 
clc(5lion  ( I ).  Tlie  magiftrates  and  counfellors  eleft 
the  delegate,  and  the  delegates  for  each  diftri<ft 
elcdl  the  member.  It  was,  therefore,  contended* 
that  the  Committee  were  particularly  bound  to 
entertain  the  complaint  of  the  candidate,  or  of 
the  conftituent  members  of  the  other  boroughs  of 
the  diftridt,  concerning  the  ele<flion  of  the  magi- 
ftrates of  Jedburgh,  who  had  chofen  the  delegate 
r  that  place  (2).  it  was  faid,  that  they  were 
materially  intercfted,  and  yet  could   not  be  heard 

VI J  ^ifta,  vul.  ij,  \\  445.  (1)  /*;tf.  4^0,  jj;. 
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in  the  inferior  court.  For  the  fame  reafon,  the 
Committee  here  ought  to  entertain  Mr.  Phipps^s 
complaint  of  an  unfair  rate,  for  he  could  not  have 
gone  to  the  feflions,  as  a  perfon  aggrieved  by  the 
leaving  out  of  men  who  fliould  have  been  on  the 
rate ;  efpecially  as  the  firft  feflions  immediately  af- 
ter the  rate  (to  which  alone,  perhaps,  the  appeal 
could  have  been  brought)  happened  before  the 
eledion.  They  ought  to  hear  his  objedtions,  as 
[io6]  complaining>  in  the  name  of  the  perfons  left  out  of 
the  rate;  fmce  it  would  feem,  that  even  they  could 
not  have  complained  to  the  feflions.  They  were 
thereby  delivered  from  a  burthen,  and  therefore 
could  not  appeal  for  relief  as  perfons  aggrieved. 
Indeed,  it  is  eafy  to  fee,  that  cafes  may  fre- 
quently arife,  where,  by  a  partial  rate,  perfons 
may  be  greatly  injured  as  efe5fors,  and  yet  can- 
not be  faid  to  be  aggrieved,  confidered  mere- 
ly with  a  view  to  the  payment  of  the  poor-tax  -, 
which,  however,  is  the  proper,  perhaps  the  only 
objed:  of  the  jurifdiction  of  the  feflions,  on 
an  appeal  from  a  rate.  Thus,  if  perfons  are  put 
on  who  ought  not  to  be  rated,  and  they  are  fatis- 
fied ;  others,  who  are  alfo  in  the  rate,  cannot  fay 
they  are  aggrieved,  becaufe  the  fame  burthen  is 
fhared  with  a  greater  number  of  people;  and,  in 
the  cafe  juft  putj  if  thofe  on  the  rate  do  not  com- 
plain for  being  charged  alone,  with  what  ought  to 
be  divided  among  them  and  thofe  left  out,  the  lat- 
ter cannot  fay  they  are  injured.  But  they  may 
fay,  at  the  election,  the  merits  of  which,  it  is  the 
"^  peculiar 
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peculiar  province  of  the  Committee  to  determine, 
that  they  have  been  injured  by  being  left  unrated, 
with  a  view  to  rob  them  of  the  franchife  of  vot- 
ing. So  may  thofe  entitled  to  be  on  the  rate,  and 
to  vote,  (;iy  they  are  injured,  if  others,  not  enti- 
tled to  be  rated,  arc  put  on  in  order  to  give  them 
votes,  and  to  overwhelm,  by  their  means,  the  fuf- 
f rages  of  the  legal  elcdlors. 

Upon  the  whole — It  is  clear,  from  principle  and 
authority,  that  rateabiHty  may  be  enquired  into 
in  the  Committee:  That,  though  a  fair  rate  may 
be  u  true  and  fufticicnt  mcafure  of  rateability, 
and  to  be  rated,  when  the  rate  is  liable  to  no  fuf- 
picion,  a  fatisfaclory  criterion  of  the  right  to  vote 
in  fcot  and  lot  boroughs;  yjt,  when  there  is  rca- 
fon  to  fufpcfl  the  rate,  the  more  troublefomc  but 
more  certain  flandard  of  rateability  (hould  be 
rcforted  to :  And  that,  although  there  is  another 
jurildicftion  for  examining  the  juftice  and  validity 
of  rates,  yet  the  Committees  of  ele^flions,  fo  far 
from  being  thereby  precluded  from  going  into  the  [108] 
lame  enquiry,  are  bound  to  enter  upon  it  in  a  va- 
riety of  cafes.  The  prefent  cafe  particularly  calls 
on  the  Committee  to  take  fuch  an  enquiry  upon 
tlicm;  for,  the  condudl  of  the  returning  otliccrs 
luufl  render  the  rate  fufpicious,  and  the  conduct 
of  the  Juftices  muft  fliow,  that  a  new  appeal  to 
them  would  have  been  fruit lefs  and  vain. 

When  the  circumllances  of  Fclton's  property 
are  laid  before  the  Committee,  they  will  Ice  flill 
greater   rcafon    to   rcjcd   the  rate   of  September, 

o^  17:4. 
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1^74,  and  to  decide  merely  according  to  the  rate- 
ability  of  the  perfons  who,  by  the  partiality  of  the 
parifh  officers,  were  denied  the  benefit  of  that  ufual 
evidence  of  their  right  to  vote. 

Counsel /or  the  Sitting  Member  Jn  reply. 

The  cafe  of  Milborne  Port  differs  widely  from 
this.  There,  each  party  had  appointed  a  fett  of 
overfeers,  and  each  fett  made  a  different  rate.  To 
decide  between  them,  it  was  abfolutely  necelTary 
that  the  rateablHty  fhould  be  taken  Into  the  ac- 
[109]  count.  Still,  however,  the  Committee  required 
that  the  voters  fhould  be  perfons  who  had  been 
rated  defado. 

In  the  cafe  of  Newark,  the  right  of  eledion,  as 
declared  by  the  rcfolution,  is  exactly  what  both 
parties  admitted  to  be  prefcribed  by  the  charter 
of  Car.  II.  making  Newark  a  parliamentary  bo- 
rough. Can  that  have  any  influence  with  regard 
to  other  boroughs  ?  Where  is  the  refolution  which 
fays,  that  in  general  in  fcot  and  lot  boroughs,  per- 
fons rateable,  whether  rated  or  not,  (hall  have  a 
right  to  vote  ?  Such  is  the  dodlrine  which  the 
counfel  for  the  petitioner  wifli  to  eflablifh. 

Part  of  their  argument  goes  to  prove  that  it  is 
not  neceflary  to  fhow  mifcondudl.  But  Is  not  the 
cafe  of  St.  Ives  m  point  to  the  contrary  ?  Does 
not  the  cafe  of  the  King  and  the  parifli  officers  of 
Weobly  (i)  fiiow  that  the  court  of  King's   Bench 

(i)  Suprat  vol.  ii.  p.  339, 

thought 
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thouglit  the  fcflions  the  only  jurifdidion  for  trying 
the  ratcabihty  of  pcrfons  rated  or  not  rated  ? 

I'liey  tell  us  next,  that  they  have  proved  •  mif- 
conclu(fl.      How? — Bccaufe  the  parijJi  officers  were 
friends  to  Mr,  IVyldbore. — Can  that  be  charged  as 
a  crime  on  men  entitled   to  vote   in  the  choice  of 
their    rcprcfentatives? — Becauje   the    rate    was    not 
made  in  the  vcftry\  according  to  the  ujage  before  i  768. 
— But  in  truth  this  ufage  was  an   ufurpation  at- 
tended, or  liable  to  be  attended,  with  great  incon- 
venience,   and  therefore  wifely  laid  afide.      'Ihe 
vcdry   is  a  mere  ccclefiaftical  meeting,  which  ex- 
illed  previous  to  the  (latute  of  Queen  Elizabeth. 
The  provilions  of  that  liatute  take  no  notice  of  it, 
and  the  Eels  to  be  done   in  confequcncc  of  thofc 
provifions  have  nothing  to  do  with  it.     The  pre- 
amble to  the  (latute  of  17  Geo.  II.  cap.  3.  where 
it  complains   of  private   clandelline  rates,  means 
rates  which  were  not  made   known   to  tije  parilh 
after  they  had  been  alfelfed.     Wiiat  is  the  remedy 
provided?  Not  that  they  fhall  be  made  in  the  vef- 
try,  but  that,  after  they  are  made  and  allowed^  they 
fliall  be  publifhed  in  the  church,  and  open  to  the     [*  ^  0 
inl'j)e6tion  of  every  inhabitant  (i)   (D). — The  Ap- 
peal  was  difmijj'cd  when  it  ought  to  have  been  rdjourn' 
ed. — But  who  ever  heard  of  adjourning  an  appeal 
from  a  rate  when  the  notice  of  appeal  was  illegal. 
By  the  reafonable  notice^  the  negleCl  of  which  au- 
thorizes the  Julliccs  to  adjourn  an  appeal,  it  lus 

(1)  S  I,  2.3. 
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always  been  underflood,  that  the  legiflature  mean . 
notice  for  a  reajonahle  time  before  the  hearing.— 
l^wo  of  the  Jiiftices  zvJio  difmijfed  the  appeal,  were 
the  two  zvho  alloived  the  rate, — But  were  they  not 
entitled  by  law  to  fit  on  the  hearing  of  the  appeal? 
Is  not  the  allowance  of  the  rate  a  mere  minifterial 
a(5l,  which  the  Juftices  mufl  do  without  exami- 
nation? This  cannot  difqualify  them  from  taking 
part,  in  their  judicial  capacity  at  the  feffions,  in 
an  enquiry  into  the  merits  and  juftice  of  the  rate. 
Appeals  from  rates  are  not  like  thofe  from  orders 
of  removal,  where  the  two  Juftices  who  make  the 
order  adt  judicially  (F).  In  fuch  cafes  it  has  been 
[112]  determined,  that  where  there  are  corporation  Juf- 
tices, if  an  order  of  removal  is  made  by  two  of 
them,  the  appeal  mufl  be  to  the  county  fefiions 

(0- 

It  is  contended,  that,  after  the  firfl  appeal  had 
failed,  another  would  not  have  lain  to  the  fubfe- 
quent  feflions.  But  the  law  hitherto  has  been 
underfhood  to  be,  that  fuch  an  appeal  would  have 
lain.*  The  flatute  of  43  Eliz.  leaves  the  appeal 
at  large.  That  of  1 7  Geo.  II.  limits  it,  in  the 
cafes    there   provided   for,    to   the   next   feffions. 

f  1)  The    King  «y.  Maiden         •  [It  has  beenTince  deter- 

Barn,  Ne\y  Ed.  v.  iii.   p.  490.  mined,   in    the    cafe  of  Rex  nj. 

Bolt.    217.    pi.    421.       Eaft  G»c^^  ^  «//^fr/,  overfeers  ofthe 

Donyland    h   St.  Giles's  Col-  poor  in   the  parifti  of  Penryn, 

chcfter.     Bott.  ibid.  Burn./7//V.  (B.  R.  Trin.  24  Geo.  3.)  that 

\r)\.frvm  Burr.  Scttl.  Cal'es,  p.  an  appeal  under  43  Eliz.  muft 

592-  b'j  iTiade  to  the  next  feflions.] 

«  But," 
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But,"  fays  Dr.  Bum,  **  botli  niay  fccm  to  (laiul 
"  well  together,  and  then  the  fcnfc  of  the  ftatutc 
**  of  the  17  of  Geo.  II.  will  be  this,  That  the  ap- 
**  peal  againft  any  thing  done  or  omitted  by  the 
**  ovcrfecrs  or  juft ices,  in  cafes  where  no  apjKal  is 
*'  given  by  former  ftatutes,  muft  be  to  the  next 
**  leHiononly,  becaufe  the  claufe  which  gives  the 
*'  appeal,  limits  it  to  fuch  next  feffions  ;  but  in 
*'  cafes  wherein  an  apjx-al  is  given  by  former  ftatutes,  [1*3] 
"  fuch  appeal  may  be  to  the  next  felTions  accord- 
''  ing  to  this  claufe,  or  may  be  according  to  the 
"  directions  of  fuch  former  ftatutes  (1).'*  Agree- 
ably to  this  conftruiflion,  which  till  now  has  never 
been  controverted,  the  parties  who  brought  the 
firft  appeal  in  the  prefent  inftancc,  beir^  pcrfons 
having  a  clear  right  to  appeal  under  the  ftatutc  of 
l^llizabeth,  might  have  lodged  a  new  apjKal  at  the 
I'ubfequcnt  fell'ions ;  tor  the  firft  having  been  dif- 
miU'ed  for  want  of  notice,  and  without  a  hearing, 
it  was  to  be  confidered  as  if  it  had  never  exifteil. 

When  it  is  afked,  why  the  parties  have  not  ap- 
pealed from  either  of  the  rates  made  fincc  the 
eledion,  rccourfe  is  ftill  had.  to  the  pretended  par- 
tiality of  the  Jufticcs  ;  but  does  not  their  iub- 
milFion  ratiier  (how  that  they  were  conlcii^s 
that  the  merits  of  the  former  ap[)caJ  were  againft 
them? 

The  point  in  the  cafe  of  North  Berwick,  wliich 
has  been  relied  on,   was  very  unlike  the  prcfciU 

(1)   Burn,  vol.  iii.  p.  303. 

o  4  qucftion. 
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queftlon.  The  petitioners  in  that  caufe  were  per- 
fons  who  could  not  have  had  redrefs  in  the  court 
below.  Befides,  a  complaint  which  had  been 
lodged  in  that  courts  by  perfons  competent  in  law 
to  complain,  remained  in  fufpence,  and  undecided, 
when  the  trial  of  the  petition  came  on.  But,  in 
the  prefent  cafe,  every  one  of  the  elcdors  was  em- 
powered, under  the  ftatuce  of  17  Geo.  II.  cap.  38. 
to  litigate  the  rate  at  the  felTions.  The  right  of 
appeal  is  not  confined,  as  has  been  argued  on  the 
other  fide,  to  perfons  on  the  rate.  It  is  extended 
to  every  per/on  who  fliall  have  any  material  objedtion 
to  any  perfon  or  perfons  being  put  on,  or  left  out. 
(i).  If,  by  a  proceeding  analogous  to  what  was 
done  in  the  cafe  of  North  Berwick,  a  complaint 
had  been  lodged  at  the  quarter  felTions,  but  had 
not  come  on  to  be  heard  before  the  trial  of  the 
petition,  this  Committee  might,  perhaps,  have 
thought  themfelves  obliged  to  enquire  into  the 
grounds  of  the  complaint.  Where  there  is  a 
[^MJ  charge  of  criminality  in  making  the  rate,  which 
there  has  not  been  time  to  try  in  the  ordinary 
judicature,  the  rate,  in  fuch  cafe,  muft  be  of  doubt- 
ful authority,  and  rateability  will  be  reforted  to. 
Where  criminality  is  proved  before  the  Committee, 
rateability,  for  the  fame  reafon,  muft  be  the  cri- 
terion. But  here  there  has  been  time  to  purfue 
the  ordinary  courfe,  and  it  has  not  been  purfued. 
Criminality  has  been  alleged,   but  has  not  been 

(0  S4- 
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proved.  Under  thcfc  c i re uni (lances,  the  Com- 
mittee will  furely  think  themfcives  precluded  from 
going  into  any  enquiry  concerning  the  rateability 
of  Fclton  and  the  others. 

After  the  arguments  were  cloicd,  tiic  counfel, 
by  the  defirc  of  the  Committee,  fettled  and  agreed 
on  the  following  ilate  of  the  queftion,  "  Shall  the 
"  parties  be  permitted  now  to  go  into  evidence  to 
"  j)rovc  that  'i'homas  Felton  ought  to  have  been 
*'  admitted  upon  the  rate  in  September,  1774  ?" 

The  Court  being  cleared,  the  Committee  deli- 
berated for  a  confidcrablc  time,  and  then  the  coun-     [^  i^] 
fel  were  called  in,  and  the  Chairman  faid,  he  was 
di reded  to  inform  them, 

That  the  qucRion  had  been  refolved  in  the  ne- 
gative. 

But  that  the  Committee  had  aUb  come  to  the 
following  refolution; 

Refolved,  **  That  the  counfel  for  the  petitioner 
"  be  permitted  to  proceed  to  offer  any  evidence 
**  they  think  proper,  to  prove  any  milconduft 
*'  relative  to  that  rate." 

The  counfel  for  the  petitioner  (lill  contended 
ihat  they  had  laid  a  ground  of  mifconduft,  and 
faid,  they  were  ready  to  prove  that  Felton  had 
been  rated  immediately  before,  and  was  left  out  of 
the  rate  of,  i6th  September,  1774.  That  this 
would  be  primti  facii  evidence  of  partiality  and 
mifconduCl  in  thofe  who  made  the  rate  of  Septem- 
ber, 1774.  They  faid,  they  only  meant  to  offer 
this  in  proof,  as  an  additional  circumllance  to  be 

thrown 
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thrown  into  the  fcale  with  the  former  evidence  of 
mlfcondudl,  and  therefore  were  not  precluded,  by 
what  the  Committee  had  jufl  refolved,  from  call- 
ing *  witnefles  for  that  purpofe. 

They  were  told  by  the  Chairman,  That  they 
might  offer  what  evidence  they  pleafed,  with  a 
view  to  milcondu6t. 

Upon  this  they  called  Laxton  to  prove,  that 
Felton*  had  been  formerly  rated,  and  was  left  out 
in  September  1774,  and  that  his  circumftances 
were  the  fame  when  left  out  of  the  rate,  as  for- 
merly when  he  had  been  rated. 

The  counfel  for  the  fitting  member  infifled,  that 
this  was  contrary  to  the  refolution  of  the  Com- 
mittee. 

Any  proof  that  a  man  had  been  formerly  rated, 
and  was  left  out  in  the  new  rate,  could  not,  they 
faid,  be  received  as  evidence  of  mifcondudV,  fince 
a  man's  circum.ftances  may  have  changed  in  the 
interval  between  the  two  rates,  and  the  parifh 
ofHcers  are  bound  to  ad  according  to  the  fituation 
[11 81  of  the  perfons  rated  at  the  time  of  making  each 
particular  rate,  and  to  vary  the  rate  as  their  cir- 
cumftances change  (1).  And  they  contended, 
that  to  bring  evidence  of  what  Felton's  circum- 
ftances were  at  the  time  when  he  was  left  out,  was, 
in  fact,  to  bring  evidence  to  prove  that  he  ought 

*    The    rotes    themfelves     dence  of  it. 
would   have   proved  this,  and         (i)   Burn,  vol.  iii.  p.  508. 
indeed  were   the   proper  evi- 

to 
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to  have  been  put  upon  the  rate,  and  therefore, 
according  to  the  relolution  of  the  Committee,  was 
not  nozv  admiiTible. 

The  court  was  cleared  again  ;  tlie  Committee 
dehberatcd ;  and  the  counfcl  being  called  in,  the 
Chairman  informed  them,  after  reading  the  fccond 
ot  the  two  former  refolutions,  that  the  Committee 
liad  put  the  following  conftru<5lion  on  their  fecond 
rcfulution,  viz. 

Refolvcd,  *^  That  the  counfel  are  not  now  at 
**  liberty  to  enter  into  the  queftion  of  ratcability 
"   (H).' 

He  then  faid,  That  they  were  to  judge  how  far 
they  would  proceed  under  this  rellridion,  and 
that  the  Committee  were  willing  to  adjourn  till 
Monday.  (J>  This  was  Saturday)  that  they  might  [119] 
have  time  to  confider  and  prcj^arc  fuch  evidence 
a*;  could  now  be  offered. 

The  counfel  difiercd  (lill  about  the  extent  of 
the  rellridlion.  On  the  part  of  the  i>etitioncr,  they 
thought  they  might  yet  be  admitted  to  prove,  that 
Felton,  and  the  others  whom  they  meant  to  qua- 
lify, had  been  rated  uj)  to  the  i6ih  September, 
1774,  lor  certain  property;  and  that  they  then 
continued  in  poUelFion  of  the  fame  property,  and 
were,  notwithllanding,  left  out  of  the  rate;  that 
this  woukl  be  clear  and  iullitient  evidence  of  mif- 
condudt  in  the  i)ariih  ofHcers  ;  that,  if  fuch  evi- 
dence were  not  admitted,  mifconducl  in  making  a 
fate  could  never  be  proved,  if  the  churchwardens 

and 
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and  overfeers  were  wife  enough  to  be  filent,  and 
not  accufe  themfelves,  or  declare  their  motives. 

On  the  other  fide  it  was  faid,  that  improper  mo- 
tives for  leaving  perfons,  formerly  rated,  out  of  the 
rate,  ought  firft  to  be  proved,  before  fuch  omifTion 
could  be  received  as  evidence  of  mifcondu6t.    That, 

[120]  in  this  cafe,  no  improper  motives  had  been  proved, 
although  many  different  forts  of  evidence  of  fuch 
motives  might  have  been  given,  if  they  had  ever 
exifled.  That  a  great  influx  of  new  voters  would 
afford  a  flrong  prefumption  againft  the  fairnefs  of 
a  rate,  but  that  here  they  had  only  found  five  new 
perfons  on  the  rate.  That  declarations  of  the 
parifh  officers  might  be  proved,  but  that  here 
nothing  of  that  fort  had  been  fhewn,  but  a  piece 
of  idle  converfation,  expreffmg  merely  the  wifhes 
of  Hetherington  5  and  that  after  the  election  was 
over. 

The  Committee  defired  the  counfel  on  the  part 
of  the  petitioner  to  ftate  diftin6tly  what  evidence 
they  meant  to  offer  refpeding  Felton  ;  which  they 
did,  viz. 

To  fhew  that  he  was  rated  In  the  rates  imme- 
diately preceding  that  of  September,  1774,  for 
certain  property  :  That  in  September,  1774,  he  flili 
continued  in  poffeffion  of  that  property :  That 
his  circumftances  were  then  as  good  as  they  had 

[121]     been  whilft  he  was  rated  :  And  that,  whilft  rated, 
he  had  always  paid  the  rates. 

The  court  being  cleared  a  third  time,  and  the 

Committee 
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Committee  having  deliberated  for  ibme  time,  and 
the  counfel  being  again  called  in,  the  Chairman 
told  them,  that  he  was  direfted  to  inform  tbcm 
of  the  following  refolution  : 

Rcfolvcd,  **  That  the  Committee  arc  of  opinion, 
"  that  the  evidence  which  the  counfel  for  the 
•*  petitioner  projwfe  to  offer,  is  inconfiflcnt  with 
"  the  refolution  which  the  Committee  have  already 

come  to.'* 

Upon  this,  the  counfel  for  the  petitioner  faid, 
they  would  give  the  Committee  no  farther  trouble. 

There  was  no  general  fuinming  up  on  the  part 
of  the   petitioner  i    no   new   cafe  ojxrned   for   the 
fitting   member,    and,    confoquently,    no   general 
reply.     But  it  will  be  obicrvcd,  that,  in  the  be- 
ginning of  the  caufe,  the  counfel  for  the  petitioner 
produced  evidence  tending  to  impeach  five  votes     [122] 
as  given  by  perfons  fraudulently  rated,  and  two 
as  given  by  pretenJcii  houfeholders  within  the  prc- 
cin(fls  of  the  Minder,  who,  as    they  alleged,  were 
not  houfeholders.     If  the  evidence  had  amounted 
to  proof  of  thofe  allegations,  and  the  Committee 
had  thought  all   the  fcvcn  votes  bad,  there  would 
have  remained  on  the  poll  an   equal  number  of 
votes  for  V\'yldbore  and  for  Phipps.     The  Com- 
mittee, on  that  fuppofilion,  mull  have  determined 
that,  as  between  them  two,  theeleftion  was  void. 
But,  as  the  counfel  for  the  petitioner  did  not 

mk  fit  to  fum  up,  and  obicrvc  u|X)n,  the  evidence 
uiey  had  produced,  we  mull  confidcr  this  as  an 
•  hniflion,  on   their   pa        ''»it    enough   had   not 

becQ 
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been  proved  to  difquallfy  all  the  feven  voters.  It 
would  feem  likewlfe,  that  tlie  Committee,  accord- 
ing to  the  principle  of  their  refolution,  by  which 
they  would  not  permit  the  counfel  to  go  into  the 
risht  to  be  rated  of  thofe  who  had  been  left  out 
of  the  rate,  mud  alfo  have  looked  upon  themfelves 
as  not  authorized  to  hear  evidence  againft  the  right 

[^^3]  of  thofe  who  had  been  put  upon  the  rate.  Every 
reafgn  for  their  not  going  into  the  rateability  of 
the  one  clafs,  is  equally  valid  againft  their  enquiring 
into  that  of  the  other.  The  evidence  they  did 
hear  with  regard  to  the  five  votes,  muft,  therefore, 
be  confidered  as  if  it  had  never  been  produced  ; 
as  offered  and  received  by  a  fort  of  furprize,  before 
the  objection  had  been  taken  and  argued  by  the 
counfel.  It  certainly  might  have  been  taken  at 
the  beginning,  and  as  it  did  prevail  when  taken, 
we  muft  infer  that  it  would  have  prevailed  then. 
If  this  inference  is  fair,  the  Committee  muft 
have  entirely  difregarded  the  evidence  concerning 
the  five  votes.  If  they  did,  it  was  unnecefTliry 
for  them  to  attend  to  what  had  been  offered  refpedl- 
ing  the  other  two ;  fince,  to  have  flruck  them  off, 
would  not  have  deprived  the  fitting  member  of 
the  majoriry.  For  thefe,  as  well  as  the  general 
rcafons  given  on  former  occafions,  I  have  thought 
it  perfectly  ufelefs  to  ftate  what  the  particular  evi- 
dence was  refpedling  the  feven  votes  (i). 

[124]         It  may  be  fairly  conjedured,  that  the  Commit- 
tee could  not  think  the  evidence  given  concerning 

I 

(i)   Supra,  p.  76. 
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the  five  fcot  and  lot  men,  rutlkicnt  to  flicw  fraud 
in  putting  thcni  on  the  rate.  If  they  had  been 
of  that  opinion,  they  fcarccly  could  have  rcfufcd 
(confidently  with  their  own  refolution)  to  have 
gone  into  the  ratcability  of  Felton  and  the  others. 
Tlie  fraud  in  the  firfl  cafe  would  have  tainted  the 
whole,  as  the  making  the  rate  is  the  fingle  a(fl  of 
the  fame  perfons. 

In  the  courfe  of  the  evidence  concerning  the 
condud;  of  the  paridi  ofiicers  and  juftices,  one 
Edward  Bals,  a  witnefs,  was  going  to  give  an  ac- 
count of  a  convcrfation  in  176S,  between  him  and 
William  Strong,  the  Juflice,  about  the  reafons 
for  making  a  private  rate. 

To  this  evidence  the  counfel  tor  the  titling  mem- 
ber objected. 

After  argument,  the  court  was  cleared  ;  and 
wiicn  the  counlel  were  called  in,  the  Chairman 
informed  them,  that  the  Committee  had  come  to 
this  refolution  : 

Refolved,  **    Tiiut   uie   cuumcl    do   dcfift  from     [125] 
"  examining  the  witnefs  to  what  William  Strong, 

the  Juflice,  laid  to  him   rcf|K'dling  the  rate   in 

1768." 

On  Monday,  the  27th  of  November,  the  Com- 
mittee, by  their  Chairman,  informed  the  Houfc, 
That  they  had  determined, 

That  Mr.  Wyldbore,  the  fitting  member,  w;is 
duly  cicftcd  {i\ 

(f)  Voiei,  p.  117. 


(  1^6  ) 
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Note       p  AGE    66.  91.  97.  (A.)     I  do  not  find  that  either  by 
(■^•)  ftatute,  or  any  decifion,  a  perfon  qualified  to  ferve  as  a 

parifh-officer,  can  excufe  himfelf,  becaufe  he  has  ferved  the 
office  before ;  and  yet  it  appeared  to  me  that  this  was  aflum- 
ed  as  law  by  the  counfel  for  the  petitioner,  and  not  contra- 
dicted on  the  other  fide.  If  the  fame  perfon  were  for  feve- 
ral  years  together  appointed  an  overfeer.,  merely  for  the  pur- 
pofe  of  vexation,  and  giving  him  trouble,  *'  there  being 
"  other  fufficient  fubftantial  houfeholders  within  the  pa- 
"  rifii,"  the  quarter  feflions  on  that  ground  would,  perhaps, 
quafh  the  appointment.  Apothecaries  within  London,  and 
feven  miles  thereof,  and  all  apothecaries  in  any  other  place, 
who  have  ferved  feven  years  apprentlcefhip,  are  exempted 
from  the  (office  of  overfeer,  and  all  parifti  offices,  by  6  Will. 
III.  cap.  4.;  and  an  attorney  cannot  be  chofen  overfeer  or 
churchwarden,  or  to  any  other  office  againft  his  will.  Com. 
Digcft.  476.  from  do.  Car.  II.  585. 

P.  81. 
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P.  8 1.  S6.  89.  (B).  Upon  as  accurate  an  invcfli^tion 
&s  I  have  been  able  to  beOow  on  the  fubjeiftf  I  am  inclined 
to  think  that  "/'^r  and  loC*  had  not  originally  a  fpcciHc  fig- 
nitication  cxprcllive  of  any  particular  local  or  parochial 
taxes  as  I  once  conceived  (fuproy  vol.  i.  p.  140).  Both 
words  arc  of  Ciothic  or  Teutonic  oririn,  and  arc  found  in 
all  rhofe  iiv)dern  lan^;uagcs  which  have  German,  or  Ljiin 
with  a  certain  proportion  of  German  intermixed,  for  their 
h  ifis.  "  Schcfs'*  in  modern  German,  and  ^^/ibot**  in 
Dutch,  itiean  "  impoH",  tax,  contribution"  in  general.* 
fiofto  in  ftalinn,  and  Bf.ot  or  ecot  f  in  French,  are,  I  be- 
Kcve,  orriy  uLd  in  the  fame  familiar  fcnfc  with  ^^//jjt"  in 
}•  n^iifli,  for  the  fliare  of  a  reckoning.  "  Sihot-vry^  in 
Dutch,  corresponds  exactly  to  our  phrafc  ^*'fcot'fri<\^**  and 
^  fchot  en  l:t^'*  \\\  that  language,  is  explained  lo  mean  the 
fame  thing  with  '^^ jchoty'  taken  alone ^.  So,  I  am  pcr- 
Ajaded,  ''^6/  and  tot**  is  a  mere  tautology  in  Englifh,  adopt- 
ed for  the  fake  of  the  jingle  in  the  found  ;  there  being  many 
indanccs  of  a  like  fort  in  all  languages.  In  the  laws  rclat- 
tn  '  ro  the  fcwLt'.  bi):h  words  arc  inJitllrcntly  applied  to  the 
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•  [The  Udailer,,  in  the  Oii. 

y  anJ  Z.tbnJ  illandt,  {*alij  an 
...)itu.i!  tiibule  to  the  king,  unJct* 
'the  name  of  S-ct,  a  Nwr^vrgian 
Woid,  fynoiiimotik  vvi:h  tax  in 
T.nRJifh}  Cile  ot  Rtfj)^«,  S:r  L, 
4)unJaj  •v.  Honey mjnt  lluul'e  of 
Lord*,  I  May  1779.  k'idt  alio 
•Craig,  Lib.  I  .c.  9.  ^  14..  \)xc\x<tuJ.  j 

t  "  U  t'anftit  tnjJcr.ott  a  la 
'■  portt      J'uu     c  iib.tr  (t.       Deux 

homma  hohillh  de  bUu  It  re- 
**  narquereiitt  CamjraJe,Mi  pMrn, 
'*  'I'oilm  yn  jeune  komwu  tres  t»itH 

f.ttt,  el  (fui   a   U  tail'f  reifui/e  ; 

lit  j'a<MM.:ere/u  lers  CauiUJr, 

fif  If  pricrent  i  dtnsr  trti-eri'de- 

Vol.  III. 


"  frent.  M  f;rjrt,  Uur  dt:  Can- 
**  diiie,  avec  une  mcJeJ^'u  ibur-m 
**  mamti,  %mu  me  jaitet  ktaueomp 
"  d'tumncur,  mats  je  h*ai ^s  Je 
*'  qmci  payer  mo H  ccut."  Cand. 
ch.  a. 

X  The  {Mipalar  Icmr  i>f  :hr  r\« 
IvcHion  **  fnt  Jrtt"  mjy  Ik  well 
illiillrarttl  by  the  tuJIowing  exam- 
ple. **  It  was  a  rule  v^ith  thic 
**  great  chancellor  (Bafun)  nut 
**  to  letl  iujullice,  hut  never  tu  let 
•«  jurtice  go  f(9t  free.'  Cited  ia 
Hurd't  Dial. 

S  [The  word  l*(«M«  in  Greek 
fecmi,  in  many  leipe^a,  to  ccr- 
reliMuJ  to   **  J'eit,*'] 
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Note       alTefrmcnts  made  by  the  Commiilioners.     This  appears— 
'     '        By  the  extracts   from   the   ordinance   concerning    Romney 
Marfti  cited  in  Spcniian  [T\i\<ifcot  and  fcotttwi)', — By  the 
llatutc  of  23  Hen.  VIII.  cap.  5.  where  mention  js  made  of 
perfdns  aiTeiled  to  any  ht  or  charge  by  the  commi{I:oners  oi 
fewers; — By  the  ftatute  of  3  and  4  Edw.  VI.  cap.  8.  v;hich 
fpeaks  of  "  aW  fcots,  lotSy  and  fu??is  ofnio?2ey"  taxed  by  vir- 
tue of  the    C(.mmifiions    of  fewers ;-- By  7  Ann    cnp.  10. 
which   memioiis   lot  or  charge   as   fynonimous  ; — And   by 
many  other  inrtances  which  might  be  adduced,     Scot^  jhoty 
or  lot^  therefore,  was  the  fhare  paid  of  the  particular  contri- 
bution which  happened   to  be   in  contemplation  when  the 
term  was  employed,  whether  it  was  an  afiefl'ment  for  the 
ibwers,  a  reckoning  in  a  tavern,  or  the   parochial  taxes. 
The  argument  of  the  counfci  for  the  petitioner  in  this  cafe 
of  Pererboroughj  drawn  from  the  exprellion   *'  bearing  loi^^ 
is  rather  ingenious  than  conclufive;  for  taking  ''^lof  (as  I 
have  fuppofcd)  to  be  fynonimous  with  ^^fcot^*  and  to  fig- 
nify  a  fum  of  money,  "  to  hear  lot"'  would  be  a  very  proper 
exprefTio:-.,  as  we  fay  to  ''  bear  an  expcnce,"  or  to  ''bear 
**  a  tax."     In  the  ftatute  for  regulating  ele(51ions  within  the 
city  of  London  (il  Geo.  I.  cap.  18)  '^  paying  to  the  rates 
*'  in  lieu  of  watch   and   ward,"  is   enumerated   amoi^g   the 
circumilanccs  Vv'hich  in  London  conflitute  the   payment  of 
fcot  *.     It  mull  be  acknowledged,  that    in   the  fame   {i:a- 
tute  there  feems  to  be  a  diffindlion  made  between  the  pay- 
[129]      ment  of  feet,  and  the  bearing  lot.     The  eled^ors  of  alder- 
men and  common  council-men   mufl:   be,  perfons  paying 
fcot,  as  therein  defcribed,  and  alfo  "  hearing  lot  when  re* 
*'  quired/*  But  it  does  not  at  all  appear  what  is   meant  by 
**  hearbig  Ict.'*^     It  is  likewife  fpccialiy  enacted-,  that  they 
mud  be  hov.Jch older s^  which  feems  to  be  an  acknowledgment 
of  the  Icgiflature,  that  the  defcription  of  "  paying  fcot  and 

*  P'icie  Cafe  of  Seaferd^y/z/r^,  p.  41,  42., 

« lor 


"Sotes  on  the  Cafe  of  Peterborough.  1 29 

**  /&/*'  does  not  ncccflarlly  comprehend  the  qualification  of  Nofc 
being  '*  a  hourchuldcr/*— I  am  informed  by  a  very  ingcni-  _±'^ 
ous  friend,  and  one  well  acqiuinted  with  the  1  iws  of  Scot« 
laiul,  tha:  the  cxprcflion  of  "  Tofiot  an  J  1st"  in  the  bur* 
gcfi's  oath  in  that  country,  does  not  (i^,  nor,  is  far  as  he 
can  karn,  ever  did,  mean  *'  to  pay  any  determinate  fjjc* 
( ific  tax  or  duty,**  but  only  the  burgcfs's  proportion  of  the 
(.  oininOn  taxes  and  fcrvices  affccling  the  borough. 

However,  the  fenfc  of  ''/to/  an^t  tot**  in  the  refolutions 
of  the  Houfc  of  Cofnmons  is  not  to  be  afcertained  by  tlic 
ancient  meaning  of  the  words,  or  by  arguments  drawn  from 
their  ctyfnoloj:y,  or  their  fignific-tion  in  other  languages  or 
countries.  There  arc  no  dccifions  on  the  rights  of  elc»Hion 
in  tlic  Journals,  till  the  roign  of  James  I. ;  after  the  poor* 
f2tc  was  eftablifllcd.  ^Ioft  of  thofc  concerning  borough*, 
where  the  right  is  declared  to  be  in  perlons  p^^ying  fcot  and 
lof  (of  which  there  arc  In  all  about  thirty,  beftde^ 
mcnts  with  regard  to  about  twelve  more)  have  been  uiue 
cither  in  the  prcfjnt  century,  or  towards  the  end  of  the  \d[k ; 
'au^  it  is  clear  that  in  modern  times  **yiff/  and  /;/"  has  al-  [*3^1 
Vvays  been  und.rllood  to  mean   parilh  taxrs,  or  *'  parifh 

)  lymcnt^;**  which  lad  is  Dr.  Johnfon*s  explanation,  (^idi 
Johnfon's  Diit.)  Thcfe  determinations  wdl  all  be  found 
to  have  been  made  upon  evidence  concerning  the  poor  and 
church-rates,  Wc  muft,  therefore,  I  think,  c.jnclude  that 
the  Houfe,  by  "  the  payment  of  fcot  and  lot"  hav«  mcajit 
tile  payment  of  thofc  taxes,  and  nothing  elle. 

i'herc  is,  indeed,  one  very  forcible  argument  againft 
confidcring  "the  payment  of  fcot  and  lot,"  in  dctermina* 
tions  on  the  rights  of  election,  peculiarly  to  mean,  *'  the 

payment  of  the  poor-rate,"  and  it  is  ihis}  althouy;hm  bv  t  ~ 
ilatutc  of  Geo.  11.  the  lad  determination  of  thc_Houlc  1^ 
fnuU,  and  becomes  law,  however  abfurd  or  unjuft  ;  yet  11*11, 
in  rcafuninjj  oa  llic  fiijbjcit7  we    mul^  I'uppoie  tLat^  where 

(1 )  For  tbii  oath  viiU  fttfra,  vol.  i.  p.  141, 
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Note  /  tJ^e  right  of  elcdion  in  a  maiden  borough  has  come  to 
be  decided  by  the  Houfc,  and  where  that  right  does 
not  depend  on  any  charter,  but  is  prefcriptive^  the  deci- 
fion  is  formed  on  evidence  of  prefcriptive  ufagc,  and 
thatlTis  only  a  declaration  of  what  the  right  has  been  be- 
yond time  of  mem()ry.  Now  it  is  afked,  How  is  it  pofTiblc 
that,  where  the  Houfe  has  declared  a  prefcriptive  right  of 
election  to  be  in  the  payers  of  fcot  and  lot,  they  (hould  mean 
thofe  who  pay  the  poor's  tax,  fince  that  was  unknown  till 
the  time  of  queen  Elizabeth  ?  The  truth  is,  jhe  rule  of  le- 
gal prefcription  cannot  be  applied  to  this  fubjedl^^  for,  in 
the  hrit  place,  according  to  the  fyflem  of  a  great  many 
writers  on  the  conftitution,   the  reprefentation  of  boroughs 

[^30  S  commenced  confiderably  within  the  time  of  le^al  memory; 
and,  fecondly,  there  are  numerous  inliances  where  the  right 
of  eledtion  refting  merely  on  ufage  has  been  determined^  or 
ao-reed,  to  depend  on  circumftances  whofe  exi (fence  is  of 
much  more  modern  date  than  the  period  fixed  by  the  law,  as 
the  boundary  of  legal  memory.  In  iuch  cafes,  where  there 
has  been  a  determination,  to  try  them  by  the  rule  of  pre- 
fer iptionwoul  d  be  impoflible,  and  even  where  the  riajjt  has 
Been  long  acquielced  i riband  unclifputed,  without  a  determi- 
nation of  the  Houfe,  it  would  occafion  the  utmoft  confu- 
iion^     f^ide  l?fra,  lid  Cafe  of  Cricklade.     Note  (C)  .)  " 

Note  P.  84.  (C.)     It  has  never  been  determined,  that  Juf- 

(^')  ticesof  the  Peace  are  exempted  from  ferving  the  office  of 
overfeer.  In  the  cafe  of  the  King  and  Gayer,  Hill.  30 
Geo.  II.  a  perfon  who  was  an  acSling  Juftice  of  the  Peace, 
and  alfo  a  lieutenant  of  marines,  on  half-pay,  having  been 
appointed  overfeer,  the  appointment  was  quafhed  by  an  or- 
der of  feflions,  and  that  order  confirmed  by  the  court  of 
King's  Bench.  But  the  court  did  not  decide,  that  the  of- 
fices of  Juftice  of  the  Peace  and  overfeer  are  incompatible; 
or  that  a  Juflice  can  of  right  demand  an  exemption  from 
bting  overfeer.  Burr.  Settl.  Cafes,  245.— I  believe,  there 
t^'  is 
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il  no  ofnccofany  fort,  if  a  man  is  a  fubilajiti^l  hoiifcholdrr,  N  -c 
and  choofcs  to  act  as  ovcrfccr,  which  renders  him  incapabts  ^_^^'J_ 
pf  being  appointed. 

P.  92   99.  III.  (D).     inTawncy's  Cafe,  (Lord  Ray-       Note 
monJ,    1009  to  1013)   Lord  H'lr^  Ch.  Ju(t.  faid,  **  The        (^  ^ 
**  ci'urchwardcns  and  ovcrfccrs  wich   the  confirmation  of      [132] 
**  the  Jullices,  may  order  a  fum  of  moacy  to  be  levied  for 
"  the  relief  of  the  poor,  without  the  concurrence  of  the 
<*  pari(h." 

P.  94.  (L).  As  this  cafe,  very  probably  decided  the  fate  Note 
of  this  election,  and  there  is  only  a  (hort  abridgment  of  it  (^  ) 
printed  in  Mr.  Butt's  Po(»r'».  Laws,  p  57.  I  have  inferted  a 
very  full  note  of  it  \  which  1  have  reafoii  to  thinic,  was 
taken  by  a  gentleman  of  great  eminence  at  the  bar.  Mr* 
J3ott  cites  Mr.  P'ord's  M^S.  for  his  account  of  the  cafe;  but 
there  muil  be  fotnc  millatcc  in  this,  for  Mr.  Ford  died  before 
}h\\.  27  Geo.  H. 

The  KING  agaiuji  the  JUSTICES  c/BERK;. 
SHIRK,  Or, 

rZ-'^CASE  ofthPariJJiof^.T.HlLL'E.'t^,  ABING- 
DON.    Hill.  27  Geo.  II. 

*<  It  was  moved  l.ill  term  to  quaih  two  orders  made  by 
**  the  Jurticcs  o\  the  Peace  oi  Bcrklhire,at  their  qu.irccr  fcf- 
*<  fions,  on  an  ap()eal  from  the  poor's  rate  for  Abingdon, 
♦•  upon  the  following  exceptions ; 

••  lit,  That  it  apjKared,  that  notice  of  the  appeal  wa?  not 
••  given,  till  the  day  before  tnc  iellions  began  j  whereas  there 
**  ihould  ha\e  been  eig;it  days  nonce:  That  the  Jullices 
M  (with  a  view,  pcrha,'S,  to  fupply  the  defect  •  f  n  »tice}  ad- 
**  iourncd  the  appcd,  by  the  futl  of  their  orders,  to  the  next 
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Note  *«  day,  and  dlre£led  the  ovcrfeers,  &c.  to  attend  them  therti 
(  )  <t  vvith  the  rate  :  That,  on  the  next  day,  accordingly  they 
"  went  on  to  hear,  and  made  the  fecond  order  on  the  merits;^ 
'<  whereas  they  ought,  (as  was  infilled)  whenever  there  is 
'*  not  proper  notice,  to  adjourn  the  appeal  to  the  next  izi- 
'*  lions. 

*'  2dly,  That  they  fliould  have  inferted  the  whole  rate  in 
^'  their  o;der. 

3d'y,  "  That  the  complaint  was,  only,  that  fome  perfons 
*'  v^ho  ought  to  have  been  charged,  were  omitted  in  the 
'*  rate;  but  the  Juftices  had  gone  beyond  the  complaint,  and 
'*  had  ftruck  out  one  of  the  names  inferted  in  it,  which  was 
''  no  part  of  the  complaint. 

'*•  4thly,  That  the  perfons  whofe  names  were  added  by 
**  the  order,  to  the  rate,  did  not  appear,  by  the  order,  to  be 
"  inhabitants  of  the  parifli,  nor  to  have  any  real,  or  perfonal, 
"  ellate  there ;  and,  by  the  43  of  Eliz.  no  perfon  is  liable 
*'  to  be  rated  but  in  one  of  thefe  inftances. 

"  5thly,  That  the  names  of  the  perfons  omitted  In  the  rate^ 
**  (which  omifion  was  the  ground  of  the  complaint)  ought 
"  to  have  been  ft  forth  in  the  appeal  \  and  notice  ought  to, 
*'  have  been  given  to  them. 

''  Upon  this,  a  rule,  nif.,  was  granted. 

"  Un  another  day,  in  the  fame  term.  Sir  Richard  Loyd 
*'  fhowed  caufe  againit  the  rule. 

'^  As  to  the  lirll  obje(Stron,  he  obferved,  That  the  flatute 
"17  Geo.  li.  cap.  38.  §  4.  makes  the  JuiUces  fole  judges 
"  Of  w'.uc  notice  is  realon^bie ;  and  thiy  had  thought  this 
"  io.  Hefides,  this  notice  WcS  the  bell  that  could  be  given 
[13  ]  '■  from  tue  nature  of  the  cafe;  the  rate  being  made  on  Sa- 
"  turu^jy,  and  pubhfheu  on  Sunday  j  ncucc  of  appeil  was 
"  given  on  iVionday,  and  on  Tuefday  the  fellions  were 
^  ;)clJ. 

''    I  o  the  2d  obj.clicn,  he  faid,  it  could  not  be  neceflliry 
*'  to  uiicrt  the  rate  in  tlie  orders  for,  that  the  appeal  was 

"  not 
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**  not  fr  .tn  any  thing  in  the  rate,  but  for  what  was  oaull:rd,       ^*'  tc 
'*  and  left  out  of,  ir :  That  the  orcer  <»f  the  fcflinis  wa<,  to    ^       '" ' 
**  amend  it,  by  a'Ming  what   wa^  omitted;  anJ,   therefore, 
"  nothing  but  their  own  amendments  were  to  be  inC-ricd  in 
**  their  order. 

*'  To  the  3d  objci^ion,  he  faid,  the  h^  wis  that  they 
*'  had  left  the  fum  chargt-d  as  they  found  it,  and  had  only 
**  changed  the  name  of  the  perfon  who  was  to  pay  it;  and 
"  this  was  occafioncd  by  the  ovcrfecrs  char-'in/  the  mother, 
*'  when  the  Ton  (whofc  name  the  Ju^ites  h.^i  infcrted  ij]- 
"  ftead  oi  hcf*s)  was,  in  fact,  the  houfekcepcr :  I  hat  this, 
"  as  he  apprehended,  ihcy  had,  by  the  (latute.  a  right  to  do: 
"  But,  if  the  court  thought  otherwlfc*,  they  might  adjudge 
"  (hat  pirt  of  the  order  to  be  wrong,  and  confirm  the  reft, 

"  1*0  the  4th  objt<5\ion,  that  the  act  which  gives  the 
"  Juflices  jurifJiction,  docs  not  require  that  the  perfuas 
**  ad<Jed  fliould  be  mentioned  to  be  uihabitants,  &.C.  thoj  :h, 
**  undtT  43  Eliz.  which  relates  to  r.ites  by  pariili  of!ic-  .>, 
'  it  maybe  nrceflTary:  That  this  might  have  been  a  good 
'*  objection  to  the  rate,  if  the  perfon^  aireflVd  h.«d  not  been 
"  mentioned  in  the  title  as  inhabitants  &c.  but  could  be 
"  none  to  the  order :  Th.ir,  in  a  rate  to  nuke  one  panfh 
<*  coritribjte  to  the  relief  of  another,  it  is  neceftliry  that  the  ['35] 
**  pari(h  (hould  infaSl  be  of  ability,  but  not  that  it  Ihould 
^'  appear  (o:  That  it  was  fi»lemnly  determmed  in  the  culo 
^-  of  the  King  againft  Loyd,  (2  Strange,  90<^)  that  the 
"  Juftices  need  not  fct  forth  any  thine,  but  what  i*  neccf- 
*•'  fary  to  found  their  jurifJivf^ion;  That  this  would  ap;>ly 
«  alio, 

"  To  the  5th  objeSllofiy  which  wa$y  that  the  nemus  •f  thi 
"  perfon s  omitted^  ou^ht  tJ  have  been  inferteti  in  the  appeal: 
"  That  the  Jujllcei  need  only  feturny  that  ''"^  ttas  ein  ep^ 
"  peal. 

**  That  another  obje<ftion  had  been  mentioned,  v/s,  tlut 
"  the  appeal  0Uk»ht  to  have  (pccified  all  lUc  appellant* :  That 

H  4  **  ihii 
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Note  «  this  would  admit  of  the  fame  anfwer,  and  that,  btfides,  it 
(^•)  «  is  nor  neceflary  to  infert  them;  for  that,  pn  the  appeal  of 
"  any  cne  perfon,  the  Jufticcs  might  determine  every  ob- 
"  jedtion  to  the  rate  :  That  in  the  cafe  of  the  King  againft 
'<  Almnnbury,  (Hill,  i  Geo.  I.  in  Fortefcue's  Reports,  and 
"  I  Str.  96.)  it  was  determined,  that,  had  the  Juftices  only 
*'  flatcd  that  there  was  an  appeal,  without  naming  any  ap- 
"  pellart,  it  would  have  been  good  :  That  every  man  lia- 
"  ble  has  a  right  to  be  rated  j  and,  as  appears  by  the  cafes 
"  of  the  Kingagainft  Weobly  (2  Str.  1259.)  and  the  King 
*'  againfl  Fludyer*,  if  the  parifh  officers  refufe  him,  he  may 
*'  appeal  to  the  felTions.** 

"  Adjourned  for  the  opinion  of  the  court,  which  was  now 
•'  given,  as  f^  Hows : 

[136]  «  Wright,  J. — This  was  a  motion  to  quafh  two  or- 
'*  ders  of  fcflions,  made  on  an  appeal  from  a  poor*s  rate. 
«.'  By  the  firft,  they  adjourned  the  appeal,  which  appears  to 
»'  have  been  received  the  firft  day  of  fefliotis,  to  the  next 
"  day,  and  directed  notice  to  be  ^iven  to  the  overfeers,  &:c. 
<'  to  attend  them  at  that  time,  with  the  rate.  By  the  fecond 
"  order,  they  proceeded  to  adjudge  the  notice  reafonable, 
*'  ai.d  the  complaint  juft  ;  and  then  to  infert  and  ftrike  out, 
<'  as  they  thought  fit. 

"  To  thcfe  ordLTS  feveral  objetE^ions  have  been  taken. 

«  I  ft.  That,  by  the  firft  order,  the  Juftices  appear  to  be 
"  convinced  that  proper  notice  of  the  appeal  had  not  been 
"  given;  yet,  inltead  of  adjourning  the  confideration  of  it 
«  to  the  next  feffions,  as  the  a6l  direds  when  there  (hall 
«  not  be  fufficient  notice,  they  take  upon  themfelves  to  di- 
"  rect  a  notice,  and  to  adjourn  to  the  next  day  only.  This 
<'  is  the  obje61:ipn.  But,  in  anfwer,  it  is  faid;  The  notice 
«^  dircdcd,  is  only  to  attend  with  the  rate ;  The  notice  of 

*  S^uar,  Where  reported. 

"  appeal 
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f<  appeal   they  adjuJgcd  fuflicicnt,  and   the  adjourned  day        Noie 
<*  was  notanotiur,  but  the  fame  fcf&on^.  v^i-Lj 

f»  iJ,   I'hat  the  rate  is  not  returned.     Ic  is  not  ncccflar)'. 

"  3d,  That  ihcy  have  (truck  out  the  lume  of  a  pcrfon 
**  not  complaiii-d  4ga:n(}.      I  his  is  a  (Irong  objcwlion;  but       [*37j 
**  had  it  ftood  fingiy,  that  part  of  the  order  nrii;j;!it  have  been 
*'  quafhcd,  and  the  reft  confirmed.     This  part  of  it  was  in- 
*'  deCii  given  up. 

"  4th,  That  the  pcrfons  infcrtcd  arc  not  mentioned  to  be 
"  inhabitants,  &c.  fo  that  it  dr»cs  not  appear  ihcy  were  ratc- 
*•■  able.  I  do  not  ihinlc  it  n^ccflary  that  this  (hould  ap« 
"  pear.  The  Jufticcs  have  fjiisticd  thcmfclvcs  in  that  rc« 
«  fpea. 

"  5th,  Thu{  trf  luiina  of  {he  pirjom  ["Je^tid  by  tjc  Jt'f' 
^*  tic^s  wtr^  not /^tj'.rth  in  i/jt  apptal.  1  do  not  ih-nlc  it 
"  necefTary  that  the  fcflions  (huuld  return  the  whole  ap« 
**  peal.  It  is  futficicnt,  it  they  return  that  tliere  was  aa 
**  appeal. 

**  The  principal  difficulvy  with  me  is  this  :— They  ad- 
**  judge,  that  feveral  pcrfons  were  left  out,  without  lufHci- 
*'  enlly  diftinguiIhiMg  who  anu  what  thofe  perlons  were; 
*'  then  they  proceed  to  infert  I  5  or  16.  Now,  my  doubt 
**  is,  whether  the  Julhces  ought  not  to  have  adjudged  what 
<*  pcrfons  were  left  out,  and  th-n  imcrted  the  nurucs  of 
'^  thofe  perfons,  and  thofe  only  \  for  theirs  is  a  hmitcd  au« 
"  ihority." 

«  DeM'^on-,  J. — "  I  do  not  think  it  nccefTarv  to  go 
*'  jwrticularly  thiough  the  feveral  objections,  inv  bfnth-r 
?*  has  fufTiciently  anfwcred  the  firlt. 

"  As  to  the  2d,  I  remember  a  motion  in  the  cafe  of 
f*  VVcobly,  for  removing  a  ratc^  and  it  was  laid  tbtrty  that 
f*  the  rate  could  not  be  removed,  though  there  is  an  old  de* 
'*  termination  to  the  contrary*.     But  the  qucflion  here  is, 

**  whether 
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Note  "  whether  or  not  they  ought  to  have  fct  forth  the  rate;— 
(E.)       (c  which  1  do  not   think  necefl'ary. 

"  Whether  the  pcrfons  inferted  have  or  have  not  been 
*^  heard,  is  not  to  the  prefent  purpofc,  and  therefore  I  fliall 
"  give  no  opiiuon,  as  to  the  mceffity  of  it. 

"  ly hot  flicks  with  me  is^  whether  the  notice  ta  the  church" 
•  "  wardens^  &c.  who  were  to  make  their  defnce  for  not  in- 

*'  ferting  the  perfons  whofe  o^niffion  is  complained  of  ought  -net 
*'  to  haue  e\preJj'edwho  thofe  perfons  were^  that  they  might 
♦*  have  been  able  to  account^  at  the  jejfims^  for  having  omitted 
"  them^  and  come  prepared  to  anfwer  the  coniplaint.  It  feems 
*'  more  reafmable  that  their  names  jhould  be  inferted.  Or" 
*'  ders  are  frequently  qua/hedfor  uncertainty^  in  omitting  to 
^^  Jlate  that  the  per  fans  complained  of  are  chargeable^  and 
^'  the  like.  If  this  can  be  clear ed.^  ^  f^  ^^  zveight  in  the 
♦'  other  objeclions^  nor  impropriety  in  the  orders.  The  whok 
*'  is  the  uncertainty  of  the  complaint, 

"  It  is  not  neceflary  to  ftate  the  names  of  the  appellants^ 
"  even  in  the  proceedings  In  a  court  of  lav/;  and  there  is; 
*^  no  weight  in  the  other  objedlions." 

*'  Foster,  J. — It  is  incumbent  on  the  court  to  lay  down 
*'  fomc  rule  in  this  new  cafe.  The  fame  difficulty  flicks 
"  with  me,  that  occured  to  my  brother  Dcnifon.  I  am  not 
[139]  «  clear,  that  the  perfons  inferted  are  inhabitants,  &c.  of  the 
"  parifli.  The  Juftices  are  here  in  the  place  of  the  church- 
♦'  wardens  and  ovcrfeers.  As  it  is  necellary  for  the  over- 
*'  feers  and  church-wardens  to  (how  that  the  perfons  charg- 
"  ed  arc  the  proper  objects  of  their  authority,  fo,  fince  the 
*'  Jufticcs,  in  this  cafe,  exercife  an  original  authority,  from 
*^  which  there  is  no  appeal,  it  is  equally  necelfary  for  them 
^'  todofo.'* 

"  Denison,  J. — I  meant,  That  the  names  of  the  per- 
*f  fons  fhould  be  exprcfled,  and  that  they  are  liable  to  be 
«  charged." 

"  Wright, 


(C 
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'»  Wright,  J.  — I  Jo  wm  think  it  ncccfT.iry  that  thl;      *"     e 
*'  fljouM   appear  on   the  complaint,  but   it  (hould    appca:    ^        J 
'^  foiTicwhiTc,  that  the  pcilons  inlerlcU   by  the  JuHiccs  arc 
^  liable." 

**  Dfnison,  J.— Suppofe  ten  arc  complainctl  of.  The 
<*  JuQices  n)ay  approve  ot  the  iiifcrtiiig  ot  five,  anJ  net  of 
"  the  rclt." 

"  Foster,  J.— This  is  an  original  authority,  foun'Jcd 
"  on  a  complaint,  the  uncertainty  of  which  hii  oltcn  bcca 
^^  held  farticicnt  to  quafh  an  order  of  rcnoval.** 

"  The  cafe  was  ordered  to  ftand  over  for  a  day  or  two,      [140] 
when  Wright,  J.  agreeing  with  the  other  two,  the  orders 
^*  ofthcfeflions  were  quafhcd." 

Throughout  this  report,  the  notice  «/"  apptal  is  fomctimcs 
called  the  oppfol^  and  fomctimes  the  complaint.  Indeed  the 
notice  is  the  only  inflrumciit  which  brings  the  appeal  before 
the  court  of  quarter  lellions ;  and,  though  there  is  no  pro- 
vilion  in  any  llatutc  which  requires  even  that  it  fljould  be 
in  writing,  yet,  by  the  general  pra«5^ice,  as  much  nicety  is 
cxpeclcd  in  penning  a  notice  as  in  drawing  a  declaration* 
and  it  is  as  coniinon  at  fcffi^ns  to  obje^5l  to  the  form  of  a 
notice  of  appeal,  as  it  is  in  Wcflniinftcr  Hall  to  demur  to 
the  form  of  a  declaration.  This  may  fcrve  in  fomc  degree 
to  (how  how  ineft'cvflual  the  p'ans  would  be  which  have  been 
propoled  for  getting  rid  of  the  niceties  of  fpccial  pleading. 
It  is  as  lurd  upon  a  party  to  be  prevented  from  entering 
on  the  mciits  of  his  caufc,  from  an  informality  in  an  inllru* 
inent  of  modern  invention  called  a  not'uty  as  if  -^  ^^  •  ;^rned 
tioni  a  like  intormality  in  a  dfcluration.     The  i.  vc  is, 

that  blunders  would  be  more  comtiion  in  the  former,  bccauCc 
the  technical  modes  and  forms  of  them  have  not  been  afccr- 
taincd  by  a  lung  train  of  dccilions^ 

r.97. 
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Note  P.  Qj.  (G).     I  have  examined  the  entry  of  this  refcrlu-, 

^^^;2^^   tion  in  the  original  minutes,  i^nd    it  is   m  the   following 
words  ; 

*'  The  counfel  called  in,  and  acquainted  by  the  Chairman, 
*'  that  the  Committee  are  of  opinion  ,thiit  perfuns  of  ratea- 
[141]  ^'  ble  property,  not  being  rated,  and  proving  no  mifcondudl 
"  againft  any  perfons  in  the  management  of  the  rate,  to 
'^  accoimt  for  their  not  being  rated,  are  not  entitled  to 
«  vote." 

The  reader  will  obfi^rve,  that  there  is  no  material  dif- 
ference betvv'een  thefe  words  and  thofe  in  vol.  I.  p.  396, 
Cafe  of  Sc.  Ives. 

Jto-e  P.    95.    102,   III,  (F).       The    legiflature   has   clearl)^ 

{(^•}  made  a  diftin£lion  between  the  appellate  jurifuic^ion  in  cafes 
cf  rates  and  of  removals.  Neither  the  llatute  of  13  &  14 
Car.  II.  cap.  12.  nor  that  of  8  &  9  Wili.  liL  cap.  30.  fny 
any  thing  of  corporation,  or  local  Ji^ftices.  The  firft  enatSts, 
(§  2.)  "  That  perfons  thinking  themfelves  agnicved,  may 
*'  appeal  to  the  juftices  of  Peace  of  the  faid  county." 
And,  by  the  other,  (§6.)  "  1  he  appeal  fhall  be  had,  pro- 
*'  fecuted,  and  determined,  at  the  general  or  quarter  feflions 
•*  of  the  peace,  for  the  county,  divifion,  or  riding,  where- 
5*  in  the  parifh,  townfhip,  or  place  from  whence  fuch 
*'  poor  pcrfon  (hall  be  removed,  doth  lie,  and  not  elfe- 
*^  where."  The  reafon  v/hy  an  appeal  in  cales  of  removal 
ihall  not  be  to  local  Juftices,  is  given  in  the  cafe  of  the 
King  and  Maiden,  (cited  jupra^  p.  112.)  "  For  then," 
Lore  Ch.  J.  Parlcer  faid,  *'  there  would  be  an  appeal  ab 
*'  eodetn  '3  eundem^  there  being,  it  may  be,  the  fame  Juftices 
*'  fitting  who  made  the  order."  That  the  Julticcs  a(3: 
judicially  in  making  oidcrs  of  removal,  appears  evidently 
from  the  cafe  of  the  inhabitants  of  Berry  and  Arundel,  9 
W.ll.  III.  (in  2  Salk.  p.  479.)  where  the  order  was  quafhed, 
tccaufc  it  did  not  appear  that  there  had  been  an  adjudication 
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of  the  JuO  ices  where  the  pauper  h^^  his  laft  legal  fcttlc- 
mcnt.  Thar,  in  the  allowance  of  rates,  they  zGt  only 
mini/hriaHyy  was  determined  in  the  cafr  of  the  King  and 
the    Jufticcs   of  F)orchj(Kr,   7    Geo.    I.    (Strar  •  \    '^^'\.) 

when  the  court  (aid,  "The  two  Julliccs  arc   i;,. /to 

*'  fign  the  rate  tnly  by  way  of  form  \*  and  in  that  of  the 
King  and  the  inhabitants  of  Uctoxcter,  as  cited  by  Bo:t,  p. 
5H,  from  Mr.  Ford's  MSS*.  It  appears,  therefore,  that 
the  Icgiflatiire  has  not  thought  there  is  any  reafon  why 
the  fame  Jultices  v\ho  allow  a  rate,  winijUriaUyy  may  not, 
judicially,  aOiil  at  the  trial  of  an  appeal  from  fuch  rate,  zt 
the  quarter  fcflions.  Nay,  as  two  Juftices  are  fufficicnt  to 
conftitutc  that,  court,  (Blackft.  vol.  iv.  p.  268.  410,)  the 
two  who  allowed  the  rate  may  fit  as  folc  judges  on  the 
appeal.  Yet,  l»y  giving  leave,  in  cafes  where  there  are  not 
four  local  Juftices,  to  appeal  to  the  county  fcflionx,  the  ftatute 
fccms  to  luppofc  that  there  may  ht  partiality  exercifed  xxx 
allowing  the  .ate;  aiid,  to  fhow  how  di/Heult  it  is  to  make 
a  complicated  fyllem  of  law  entirejy  confiftent,  I  do  not 
find  any  provifion  in  the  ftatutcs  to  prevent  two  county 
Jiifticcs,  who  have  made  an  order  of  removal,  from  fitting 
as  the  only  judges  at  the  fefTio.is,  on  an  appeal  from  their 
own  order.  Probably  the  court  of  King's  Bench  would 
fupply  the  defcd,  by  deciding  that  the  principle  of  the  Kin;^ 
and  Maiden  extends  to  this  cafi*. 


Mi 


•   In  the  very  (i\^T\  note  ot  \\\,  0:    ;  -  Hi 

c.Uc  in   1   Sir.  p.  931,  the  Jeter-  but  ■:         the 

iniiL-ttiuii  uf  ihift  pjint  it  not  men-  plenTurc  of  knowing  bi«  <on,  know 

tiuned.      It  it  well   knvwn   thit»  how   ready   1m    it  to  permit   hit 

in  Mr  FoiJs't  Manu'.cr. -.     -      ■  *       ,  !»   to    conluit    lb  t    .    '     '' 
many  uf  ibc  c.ili.3  in  >.,  ii  it  u:uch  to  be  wi  .. 

trp<^rJ  at  much  greater  lengrh,  he  mty  fomc  tune  or  clhcr  makr 

and    more    comi^lctdy,    than  by  It  pr'  ''r  gtncrtl  benefit  wf 

that   auth<ii.     I  Uav«  UiJ  an  up-  thrptv   . 
pvrtuaity  ij\  p  tui'tng  hit  account 

F.I18. 
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Note  P.  Ii8.   (H).     In  general,  a  man  muft  be  aflually  ratcdj 

(H.)       in  order  to  have  a  right  to  vote  as  one  paying  fcot  and  lot; 
^^'^^"     The  very  refoUitioM  in  the  cafe  of  Newark,  (fiipra^p.  lOo, 
10 1.)  fhews  that,  in  other  cafes,  where  words  expreffive  of 
rateability   are  not  ufed,  rateability  is  not  fufHcjent.     Yet 
there  may  be  cafes  v/here  tbat^  ex  necejfitate  ni^  muft  be  the 
only  rule  even  when  the  words  of  the  determination  of  the 
Houfe  are  ^^  paying  f cot  and  lot.''     If  in  a  borough,  where 
there  are  no  other  ek-(5lors  but  inhabitants  paying  fcot  and 
lot,  it  ftiould  happen  that  no  poor's-rate  has  been  made  for 
a  long  courfe  of  years   (a  cafe  not  impofTible,  though  now 
perhaps  not  very  probable)  and   that  there  is  no  inhabitant 
alive  who  ever  was  rated,  there   rnufb  be  members  chofen^ 
and  rateability  would  be  the  only  poffible  meafure   of  the 
right  of  ele6tion.     If  an  afTeflment  for  the   poor  has  been 
unnccefTary,  aitd  has  not  taken  place^  only  for  a  few  yearSj 
ihall  the  laft  rate  be  the  rule  ?     This  can  hardly  be  the  cafej 
becaufe  all,  or  many,  of  thofe  on  that  rate  mavj  at  the  time 
of  the  eleflion,  be  reduced  to  poverty,  and  other  fubftantial 
inhabitants  may  have  come   into  the  borough,  for  which 
[144J     rcafon  the  court  of  King's  Bench  has  determined  that  there 
cannot  be   a  ftanding  rate,   (2  Salic.  526.)     Therefore,  in 
this  cafe  alfo,  rateability  mull:  be  the  llandard.     The  dif- 
ficulty is  where  to  drawn  the  line,  and  fix  when  thccircum- 
llances   of  the  voters  ought,  and   when  they  ought  not,  to 
be  enquired  into  by  Committees. — It  v/as  in  a  manner  ad- 
mitted on  the  part  of  the  petitioner,  in  this  cafe,  that,  where 
there  has  not  been  time   to  appeal  from  a  rate^  the  Com- 
mittee ought  to  go  into  the  rateability;  becaufe,  under  fuch 
circumftances,  the  rate   (being  complained  of  before  them) 
ought  to  go  for  nothing.     But  might  it  not  be  contended, 
that  the  rate  Immediately   preceding,  if  not  appealed  fiomj 
or  fet  afidc,  ftiould,  in  fuch  a  cafe,  be  the  rule,  unlefs  there 
has  been  fuch  an  interval  as  to  render  it  probable  that  there 
a  have 
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hive  been  :iltcratio:is  in  the  circumdanccs  of  ihc  perfons       N    * 

rated  f     When  a  rate  ha*  been  a;)pca]cd  froii,  and  it  con*    ^^^" 

firmed,  the  dccifion  of*  the  Liuoiis,  by  the  ftat.  of  LIiz.  (43 

tliz.  c.ip.  2.  §  6.)  csnctuLi-tind  binds  all  the  particf  to  the 

ap^xa).     Hence    the  court  of  King's- Hcnch  will  never  go 

into  the  merits  of  a  rate;  '*  for,"  as  is  fud  in  the  cafe  of 

Ojrchcdcr  (cited  fupia^  p.  1 42,  Note  F.)  "  whether  a  rate 

*^  be  fair  or  not,  was  never  intended  for  their  jurifdi^tion." 

A  rate  not  pppcaled  fiom  is  of  the  fame  force  as  if  appealed 

from,  and  co^ifi.mcd.     Hut  Oiall  this  extend  to  a  Committee 

of  Elc'cHons  ? — 'In   the  cafe  of  S^aford,  rateahility  wis  gone 

into,  ulthoui^h   there  had  been  time  for  an  appeal,  and  none 

hid   been  brought,     iiut  t/j/rt  the  Committee  may  ha\rc      ['45] 

thought   there   had  been   i'utTicicnt   milcondu.'t    proved   to 

entitle  them  to  go  into  ir,  confidently  with  the  refolution 

in  St.  Ives.     Belldes,  the  objeclion  was  not  taken  by  tlic 

counfcl. 

Committees  have  gone  into  the  rights  of  perfons  cLu.;.:*- 
to  be  freemen,  who  hiul  been  in  poli'.llion  long  enough  for 
^to  ff^arrantoi  to  have  been  brought  againll  them  in  the 
court  of  King's  Bench  \  the  only  tribunal  for  the  direct 
trial  of  corporate  rights.  In  the  cafe  of  Bedford,  ic  was  not 
only  quclhoncd  whether  pc-rfons  claiming  as  hon )rary  free- 
men, had  a  right  to  vote,  but  alfo  whether  they  were  legal 
freemen^  and,  although  the  peifons  objefted  to  on  that 
ground  had  bee.)  in  poflclTion  for  ycar«J,  and  no  ^to  l/'ttr- 
ra'itos  had  b^e  >  brought  agaiifll  them,  the  Committee  tricJ 
the  quellion  of  their  title.  ( l^'itU  fuproy  vol.  ii.  p.  81.  fee.  ) 
— There  is  this  difference  between  perfons  voting  as  payers 
ut  fcot  and  lot,  and  as  freemen  :  W  hen  a  man  is  put  on  the 
poor's  rate,  the  direct  objew^  is  not  the  acquifition  of  any 
fianchilc  whatever  (at  leall  the  llatute  under  which  the  rates 
are  in.:J  >  iiad  no  luch  thtrig  in  view)  -,  but,  when  a  nun  is 
admitted   to   his  trecdutn  in   a  parliamentary  borough,  tha 
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Note  ncqiiifition  of  the  right  of  voting,  if  annexed  to  the  freedom^ 
(^•)  is  a  ncceilary  confcquence,  and  mud  be  prefumed  to  be  one 
of  the  objects  he  has  in  contemplation  :  He  means  to  entitle 
himfelf  to  all  the  privileges  of  a  freeman,  and  to  /Z>^^  among 
the  reft.  Can  this  difference  give  Committees  of  elef^ion 
[146]  a  more  free  and  immediate  jurifdi£lion  in  the  orie  inftance 
than  in  the  other  ?  If  it  does,  they  are  ftill  lefs  confined 
in  their  right  of  judging  concerning  the  title  to  be  on  the 
freeholders  roll  in  Scotland  ;  for,  as  to  that^  the  fole  object 
in  being  put  on  the  roll,  and  the  fole  franchife  gained,  is 
that  of  voting  for  the  commiilioner  to  Parliament ;  unlefs 
the  right  of  voting  on  the  making  up  the  roll  itfelf  fhould 
be  confidered  as  a  diftin6l  privilege. 

With  repaid  to  the  refolution  of  the  Committee  in  th6 
prefent  cafe,  for  reftraining  the  counfel  from  giving  evidence 
of  the  ratcability  of  the  voters,  if  we  examine  it  by  the  rule 
laid  down  in  the  St.  Ives'  Cafe,  it  is  of  a  complex  nature  ; 
and  comprehends  a  determination  both  of  faiSl  and  law.  If 
the  Committee  had  thought  that  by  the  general  evidence, 
already  given^  mifconduct  h^d  been  proved,  they  mult  have 
gone  into  the  rateability.  Therefore,  in  the  capacity  of  a 
jury^  they  found  that  it  was  not  proved  by  that  evidence. 
Then,  as  a  court  of  law  adopting  the  rule  in  the  cafe  of  St. 
Ives,  they  held  that  they  could  not  receive  the  evidence  of 
rateability  •,  for  that  rule  is,  1  hat,  yio  mifcondiiSI  being  proved^ 
perfons,  though  of  rateable  property^  are  not  entitled  to  vote. 
Now  the  evidence  tendered  refpecling  Fclton  was  only  to 
prove  that  he  was  of  rateable  property. 

It  is  very  true,  that,  if  the  rates  are  to  have  fuch  binding 
authority,  the  parifh  officers,  who  are  generally  men  in  an 
inferior  ftation,  and  expofed  to  undue  influence,  will  have  a 
[^47]  ^^^y  ^^"2^''°"^  power  over  ele«5tions  in  fcot  and  lot  boroughs^ 
But  this  is  a  defccSl  In  the  conftitution  of  thofe  boroughs, 
and,  like  the  ubufe  of  the  right  of  making  honorary  freemerl 

in 
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in  others,  can  only  be  properly  and  cffcdually  remedied  by 
the  intcrpofition  of  the  Icgiflaturc  •. 


»47 

Note 
(H.) 


•  [ri.//cafc  of  Siaford,  17I6, 
*}  Lud.  Njtc  H.  p.  115,  and  the 
calc  of  Shajtejbury,  1781,  thcic 
citnl»  p.  118.  In  the  cafe  uf  L^o- 
v.injier^  1 791  r  and  in  that  of  Sea- 
JorJf  1792,  the  fame  qiiertion,  of 
the  conclufivc  eflfc^l  of  the  |xx)r- 
I  ;itc  unap|)e.tleil  from  or  conBi  n)ed, 
wns  mnch  ngitate<i.  In  the  cafe 
of  Foxuey,  in  1791,  the  Committee 
permitteil  the  counfcl  to  prove  the 
rateabilttj  of  a  voter  not  on  the 


rate,  who  had  tendered  bit  rote 
a«  a  fcot  and  lot  min,  (that  being 
a  concurrent  right  in  /Vtv^rjr),  -•  1 
clrc(imf)ance,  to  (hew,  thai  a  ratt 
which  h'ld  been  ap^>«a)ed  xgiinft 
andcunfimneJ,waf  fartiaUj  made, 
and  thcici'iie  not  biodtng.  I'uU 
the  cai'e  oi  Rex  a/.  AtktMJ,  4  Term. 
Rrportt  11.  /'i.//  aliu  \\\c  caiic  of 
ftfivark  I'^T.  1  Fri*.  165.  and 
the  cafe  of  H'//itmnj}fr,  1791, 
citrd,  ihUt  p.  i48>  169.] 
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Of  the  B  O  R  O  U  G  H   of 


I  V  E  L   C  H  E  S  T  E   R, 


In  the  County  of  Sdmer^et. 


I  2 


The  Committee  was  chofen  on  Friday,  the  24th  of  Novem- 
ber, and  confifted  of  the  following  Gentlemen : 

Frederick  Montagu,  Efq.  Chalrman| 
John  Frederick,  Efq.  -     -     -     - 

Thomas  Hill,  Efq.       -     -     -     - 

Hon.  Charles  Mardiam     -     -     - 
Hon-  Thomas  Francis  Wenman  - 
William  Drake,  jun.  Efq.       -     - 
John  Dyke  Acland,  Efq.  -     -     - 
Hon.  Charles  Greville  -     -     -     - 

Lord  Guernfey  ------ 

John  Adams,  Efq.  -     -     -     -     - 

Filmer  Honywood,  Efq.  -  - 
Lord  Charles  Spencer  -  -  ..  - 
Chriftopher  Griffith,  Efq.  -     -     - 

Nominees, 
Of  the  Petitioners  : 
Richard  Whit  worth,  Efq.  -     -     - 

Of  the  Sitting  Members  : 
Herbert  Mackworth,  Efq. 


'Si 
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Higham  Ferrers. 
Newport,  Corn. 
Leominfter. 
Kent. 
Weftbury. 
Agmondeftiam, 
Callington. 
Warwick. 
Maidftone. 
Carmarthen, 
\  Steyning. 
Oxfordfliire. 
Berklhire. 


^ 


Stafford. 


.Cardiff. 


Petitioners: 

Richard  Brown,  Efq.  and  Inigo  William  Jones,  Efq. 
James  Corry  and  John  Cox,  on  Behalf  of  themfelves  and 
others,   being    Inhabitants,   Houfeholders,   Parifhioners, 
and  Voters  within  the  Borough  of  Ivelchefter. 

Sitting  Members : 
Peregrine  Cufl,  Efq.         William  Innes,  Efq. 

Counfelfor  the  Petitioners  : 
Mr.  Mansfield,  Mr.  Alleyne. 

For  the  Sitting  Members  : 
Mr.  Lee,  Mr.  Moriis. 
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Of  the   BOROUGH  of 


I  V  E  L  C  H  E  S  T  E  R. 


ON  Saturday,  the  25th  of  November,  the 
Committee  being  met,  the  two  petitions 
were  read.  Tliey  were  in  fubftancc  nearly  the 
fame. 

Tliat  of  Mr.  Brown  and  Mr.  Jones  fct  forth ; 
That  Mr.  Clirilluphcr  Lockycr,  br.iliff  and  return- 
ing officer  of  the  borough  of  Ivelchcllcr,  being  a 
known  friend  to  the  fitting  members,  had  Ihown 
great  partiahty  in  their  favour  ^  and  had  admitted 
many  perfons  to  poll  for  them  who  had  no  right  to 
vole,  and  rcjcded  fcveral  perlons  who  had  a  right  [152] 
to  vote,  and  had  tendered  their  votes  for  the  peti- 
tioner*: Tliat  the  fitting  members,  by  thcmfclvcs, 
their  friends,  and  agents,  were  guilty  of  bribery 

13  and 
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and  treating:  That  the  petitioners  had  a  majority 
of  legal  voteSjand  ought  to  have  been  returned  (i). 

The  petition  of  Corry  and  Cox  alleged,  That 
they '  were  legal  voters,  and  had  tendered  their 
votes,  but  were  rejedted;  while  others,  claiming 
under  the  fame  right,  were  admitted  to  vote  for 
the  fitting  members,  as  were  alfo  per  Ions  who  had 
no  right :  That  money  and  provifions  were  given,' 
and  promifes  of  rewards  made,  to  many  of  the 
voters,  to  influence  them  to  vote  for  the  fitting 
members ;  by  means  of  which  undue  influence  they 
were  returned  (2). 

Although  the  allegations  in  both  petitions,  of 
the  refufal  of  legal  votes,  and  the  admifTion  of 
illegal  ones,  feemed  to  import  that  the  petitioners 
meant  to  raife  a  queftion  concerning  the  right  of 
[^53]  ^i^<^ion,  their  counfel  confined  themfelves,  on  the 
trial  of  the  caufe,  to  the  charge  of  bribery  and 
treating. 

There  is  no  laft  determination  of  the  right  of 
election  in  Ivelchefter.  The  conftitution  of  the 
place  is  as  follows  :  It  is  a  borough  by  prcfcription, 
and,  according  to  Willis  (3),  fent  members  to  Par- 
liament from  the  time  of  Edward  I.  till  34  Ed.  III. 
From  that  time  it  did  not  choofe  reprefentatives 
till  T2  Edw.  IV.  nor^  after  that  year,  till  18  Jac.  I. 
when  it  v\To  reftored  to  its  ancient  privileges. 
By  a  charter  granted  3  and  4  Phil,  and  Mar.  the 
inhabitants  were  incorporated  by  the  name  of  the 

(i)  Votes,  p.   30,    31   Oa.         (3)  Willis,  Notit.  Pari.  vol. 

'775-  Jp-45» 

(2)  7^/./.  p.  66, 8  Nov.  1775. 

bailiff 
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bailiff  and  burgcdl-s  of  Ivclchcftcr.  There  was  to 
be  a  bailiff  and  twelve  capital  burgcflcs,  who  were 
to  cliooie  annually,  on  Monday  before  Michael- 
mas, one  of  thcmfelves  to  be  baiiiff  for  the  cn- 
fuing  year;  on  the  death  of  any  of  the  capital  bur- 
gcflcs, his  or  their  place  to  be  fupplied  out  ut  the 
common  burgcflcs,  by  the  eledliun  of  the  remain- 
ing capital  burgclfe*:.  The  charter  fays  nothing  of 
the  qu.dilication  ncccffary  to  common  burgcflcs ;  [154] 
nor  of  the  mode  of  eledling  the  members  of  Par- 
liament. 

28  Jan.  1702-3.  By  the  report  of  Mr.  Brom' 
ley,  Chairman  of  the  Committee  of  privileges  and 
elccflions,  to  whom  petitions  complaining  of  an  un- 
due elcdlion  and  return  for  Ivclchcftcr  had  been 
referred,  it  appears  ; 

"  That  the  right  of  eledlion  was  agreed  to  be 
"  in  the  bailiff,  capital  burgclies,  and  inhabitants, 
**  not  receiving  alms  (i).** 

And,  on  the  prefent  occafion,  both  parties  fecm- 
cd  to  admit,  that,  by  the  ufn^e  of  the  borough,  an 
inhabitant,  in  order  to  be  qualified  to  vote,  mud 
be  a  houfeholdcr,  and  liave  a  legal  fettlcment  (2^. 

The  Numbers  on  the  poll  were. 
For  Mr.  Innes     -     -  -     -     -    -103 

For  Mr.  Cufl loz 

For  Mr.  Brown  ------        ^3 

For  Mr.  Jones    -----       33 

(1)  Joarn.  vol.  xiv.  p.  147^         (i)    /O./r     tmfr,t^    Cafe    oi 
col.  1.  Crickiauc,  No;e  (C.) 
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[icc]  The  counfel  for  the  petitioners  undertook  to 
prove,  that  fuch  a  number  of  the  voters  for  Cufl 
and  Innes  had  been  bribed,  as,  when  deduced 
from  the  poll,  would  leave  the  majority  of  legal 
votes  in  favour  of  Brown  and  Jones,  fo  as  to  en- 
title them  to  be  declared  duly  ele6ted.  And,  if 
they  fhould  not  fucceed  in  affeding  a  fufficient 
number  of  the  votes  for  the  fitting  members  to 
anfwer  that  end.  Hill  they  faid  they  would  prove 
ads  of  bribery  by  them  or  their  agents,  fo  as  to 
avoid  the  eledlion,  by  rendering  them  incapable  of 
retaining  their  feats. 

The  counfel  for  the  fitting  members,  after  at- 
tempting, by  evidence,  and  argument,  to  overturn 
the  cafe  which  had  been  made  againft  them,  en- 
deavoured to  prove,  that  Brown  and  Jones,  by 
bribery,  or  promifes,  had  difqualified  themfelves, 
even  if  the  majority  of  legal  votes  had  been  in 
their  favour,  and  confequently  that,  at  all  events, 
they  could  not  be  declared  duly  eleded. 

[i^6]  All  the  a6ts  of  bribery,  and  the  corrupt  pro- 

mifes, charged  on  the  two  fitting  members,  were 
by  the  intervention  of  agents,  and  long  before  the 
fejle  of  the  writ.  It  appeared,  that,  when  the  gifts 
and  promifes  were  made,  Mr.  Cuft  and  "  /lis  part* 
ner"  were  mentioned  to  the  voters,  but  Mr. 
Innes's  name  was  not  fpecified,  and  was  not  at  all 
known  in  the  borough  till  a  few  days  before  the 
elcdion ;  when  he  canvafled  along  with  Mr.  Cufl 
and  his  friends.     All  thofe  who  had  engaged  their 

votes 
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votes  for  Ciift  and  **  /its  partner,'^  voted  for  Inncs 
as  the  partner. 

The  promifes  imputed  by  fomc  of  the  witncfl  > 
called  on  the  part  of  the  fitting  nicmlxTs  to  Brown 
and  Jones,  were  faid  to  have  been  made  directly  by 
themfclvcs,  during  their  canvafs  on  the  cledlion- 
weck. 

From  a  careful  pcrulal  of  the  minutes,  it  ap- 
peared to  me,  that,  fupixjfing  tlie  gifts  and  pro- 
miles  to  the  voters  for  Cud  and  Innes  fuch,  and 
lo  proved,  as  to  deftroy  their  votes,  yet  the  cvi- 
ilcnce  did  not  go  to  a  numl>cr  fulficicnt  to  leave  a  [157] 
majority  of  uncorrupted  votes  in  favour  of  Brown 
and  Jones.  This  beitig  the  cafe,  it  was,  jx:rliaps, 
unnecefTiry  for  the  Committee  to  form  any  opi- 
nion as  to  the  operation  of  the  evidence  againd 
the  two  petitioning  candidates,  fince  they,  not 
having  the  majority  of  legal  votes,  could  not,  ac- 
cording to  the  law  as  at  prefent  underftood,  be 
entitled  to  fit  (i).  If  the  Committee  had  thought 
that  no  a(fls  of  bribery  were  brought  home, 
through  the  medium  of  pertbns  to  be  confidcred 
as  agents,  to  the  two  fitting  members,  they  mu(l 
have  declared  them  duly  elcclcd.  Tiic  Commit- 
tee therefore,  in  order  to  determine  that  they  wore 
not  duly  eleded,  mud  have  been  of  opinion,  both 
that  ads  of  bribery  had  been  committed  by   pcr- 

(i)  ;W/>/r<i,  vol.  ii.  Cafe  4 1 5.  I^'im,  C4fc  of  Wor- 
ofSi.  Ivc),  Note  (H.)  p.  414.     ccUcr. 

fon 
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fons  alleged  to  be  agents  for  Mr.  Cuft  and  Mr. 
Innes,  and  that  tholb  per  fons  were  really  to  be 
looked  upon  as  their  agents. 

[1^8]  f^  It  was  once  my  intention  to  have  dated  mi- 
nutely the  fadls  of  which  evidence  was  given,  to 
eftablilli  a  privity  and  conne6tion  between  thofe 
perfons  and  the  fitting  members,  becaufe  it  feems 
to  be  a  defidcratum  with  many,  that  certain  rules 
fliould  be  eflablilhed  for  afcertaining  what  does, 
and  what  does  not,  amount  to  proof  of  agency,  in 
cafes  of  bribery.  On  further  confideration  I  have 
altered  my  defign,  and  have  refolved  to  omit  this 
part  of  the  cafe,  as  I  had  done  in  the  former  cafes 
of  bribery,  reported  in  the  firft  and  fecond  vo-, 
.  iumes  of  this  work,  and  for  the  fame  reafons. 
Thofe  reafons  I  Ihall  probably  take  an  opportunity 
of  mentioning  on  a  future  occafion. 

In  the  courfe  of  the  caufe  many  queflions  of 
evidence  were  argued  by  the  counfel  in  like 
manner  as  in  the  former  bribery  caufes.  This  in- 
deed muft  happen  in  all  cafes  of  this  fort. 

I .  The  counfel  for  the  petitioners  having  begun 

[^59]  to  examine  John  Loyd,  concerning  a  converfation 
with  certain  voters,  in  which  the  voters  had  ac- 
knowledged that  they  had  been  bribed  in  order  to 
vote  for  the  fitting  members;  The  counfel  on  the 
other  fide  objedled  to  their  purfuing  their  quef- 
tions,  fo  as  to  charge  the  fitting  members  them- 
felves  with  bribery,  by  fuch  evidence.  After  fome 
argument,  the  counfel  for  the  petitioners  agreed 
'^  that 
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that  evidence  of  the  declarations  of  ihc  voters 
could  only  be  admitted  to  affcjfl  the  voters  thcm- 
fclvcs,  and  not  third  perfons.  The  qucftion  firft 
put,  objedcd  to,  and  given  up,  \*as,  "  Whofc 
'*  money  did  you  undcrfland  ic  to  be,  which   the 

voters  laid  they  had  received?*'  The  queftioa 
which  it  was  agreed  might  be  put,  and  whicli 
was  put,  in  lieu  of  the  other,  was,  "  Did  the 
"  voters,  when   they  faid  they   had   received  the 

eledtion  money,  fay  in  whofc  intereft  they  were 

to  vote,  m  confequcncc  of  their  taking  this 
"  money  ?** 

2.  One  William  Handover,  a  witncfs  called  on 
(lie  part  of  the  petitioners,  was  going  to  relate  t 
converfation  which  palled  between   him  and   one 
James  Pitman,  alleged  to  be  an  agent  for  the  fit'   [i6o) 
(inor  members,  and  dead  fincc  the  election. 

This  was  objecled  to. 

It  was  contended,  that  evidence  of  any  afts  of 
a  fuppofed  agent  could  not  be  admitted,  until 
proof  of  his  being  an  :irent  had  been  previoufly 
produced  to  the  Committee;  That  the  proj)riely 
of  fuch  a  rule  is  obvious,  bccaufc,  othcrwife,  many 
il.iys  might  be  employed  in  hearing  evidence 
agalnd  a  perfon,  who  might  appear  afterwards  to 
have  no  conncdion  with  the  caulc ;  That,  by  the 
printed  hiftory  of  the  two  cafes  of  Hindon  (i)  and 
Shaifeibury  (2)  it  appeared  that  fuch  a  rule  had 
been  laid  down  in  both  thofc  cafes. 

(1)  Supa»  vol.  i.  p.  173.  (0  SM/r.t,  vol.  ii.  p.  510. 

Od 
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On  the  other  fide  the  counfel  infifled. 

That  it  would  be  found  hupradicable  to  adhere 
to  this  rule,  for  that  the  circum fiances  which 
were  to  prove  that  a  perfon  had  bribed,  and  that, 
[16 1]  in  fo  doing,  he  had  a6led  as  the  agent  of  another, 
very  often  the  fame,  or,  at  leaft,  fo  complicated 
together,  that  they  could  not  be  feparated ;  and 
that  the  Committee  in  the  cafe  of  Briflol  had,  on 
that  account,  over-ruled  an  objedlion  like  the  pre- 
fent  (i). 

When  the  counfel  had  argued  the  point,  the 
Chairman  faid,  that  he  had  enquired  into  what 
had  been  done  by  the  Committee,  in  the  cafe  of 
Shaftcfbury,  and  that  he  had  been  informed  by  the 
gentlemen  who  had  fat  in  that  Committee,  as  well 
as  by  fome  of  the  counfel  in  the  caufe,  that,  al- 
though on  the  firfh  day  of  the  trial  a  refolution  had 
been  come  to  agreeable  to  what  is  ftated  in  the 
printed  report  of  the  cafe,  yet  they  had  afterwards 
found  fuch  inconvenience  attending  the  rule,  that 
it  was  agreed  on  all  hands  not  to  abide  by  it. 
That,  accordingly,  in  the  courfc  of  the  trial,  it 
[162]     was  not  adhered  to  after  the  iirft  day. 

Upon  this  obfervat ion  from  the  Chairman,  the 
counfel  for  the  fitthig  members  defifted  from  the 
objcdlion  (2). 

3.  One  John  Triptrec,  a  witnefs  called  on  the 
part  of  the  fitting  members,  fwore.  That  fome 
days  before  the  eledtion,  Mr.  Jones  alked  him  for 

(  I )  Supra,  \  o!.  i.  p.  280. 

(2;  FiJe  w/ra,  Cafe  of  Worcefter,  Note  (A.) 

his 
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l\ls  vote,  and  faid,  that  if  he  would  vote  for  him 
he  would  give  him  fifty  guineas  aficr  the  cIc<flion. 
That,  until  he  came  to  town  in  confccjucncc  of 
the  Speaker's  warrant,  he  had  never  mentioned 
this  circumdance  but  to  one  Target,  a  pcrfon  who 
had  been  a  witnefs  in  the  beginning  of  the  caufe, 
but  who  had  died  jx-nding  the  trial,  and  before 
this  evidence  was  given  by  Triptree.  That  fincc 
he  had  been  in  town,  and  before  Target  died,  he 
had  mentioned  it  to  fcvcral  pcrfons,  of  whom  he 
named  three. 

The  counfcl  for  the  fitting  members  propofcd 
to  call   thofe   three  perfons  to  corroborate  what 
Triptree  laid,  of  having  mentioned  the  promife  of     [163] 
tiie  fifty  guineas  to  them. 

This  was  objecfted  to. 

It  was  faid.  That  it  is  an  cflablillicd  rule,  tl^at 

when  a  witnefs  is  examined  in  ch'uf  to  any  fadl, 

you  are  not  to  call  evidence  to  corroborate  his  tcf- 

timony,  unlcfs  the  oppofitc  party  fliill   firft  bring 

evidence  to  impeach  it.     To  prove  how  ftriclly 

this  rule  is  obferved,  a  cafe  was  cited  oi  hLilIidny  v. 

Szueetin^y  which  had  been  decided  in  the  court  of 

King's  Bench  about  a  week  before  (Michaelmas, 

16   Geo.  III.)     Tliat  cafe  was  (hortly  this :   Mr. 

1  lalliday,  one  of  the  members  for  Taunton,  after 

the  determination  of  laft  year  in  his  favour  (1), 

brought  an  adion  on  the  ftatutc  of   2   Geo. II. 

cap.  24.  againfl  Sweeting,  to  recover  the  j>cnaliy  of 

(i)  5ir/rtf,  vol.  i.  p.  37S. 

soot. 
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500/.  for  having  offered  a  bribe  to  one  White. 
To  prove  the  fact  (at  the  afTizes)  White  was  called 
and  fwore  to  the  offer.  After  he  had  been  exa- 
mined, his  wife  and  filler  were  called  to  prove, 
that,  before  the  trial,  he  had  told  the  fame  ftory 
L^°4J  to  them.  An  objedion  was  made  to  the  ad- 
mi  flion  of  thofe  witneiies,  as  no  evidence  had 
been  produced  to  impeach  the  teftimony  of 
White.  The  plaintifi's  counfel  had  prefumed 
his  credit  would  be  attacked,  becaufe  he  had 
been  contradicted  on  the  trial  of  the  Taunton 
election,  before  the  Committee.  The  Judge  of 
affize  admitted  the  corroborating  evidence;  but, 
as  he  declared,  with  great  reludance;  and,  on  a 
motion  for  a  new  trial,  on  the  ground  of  its  inad- 
miffibility,  the  court  granted  the  new  trial. 

The  counfel  for  the  fitting  member  anfwered; 

That  the  rule  contended  for,  is  not  general;  for 
that,  in  cafes  of  rapes,  after  the  woman  has  given 
her  evidence  of  the  rape,  it  is  the  conftant  prac- 
tice to  admit  her  friends  and  relations,  to  prove 
her  having  told  them  of  it  about  the  time  when  it 
happened  :  They  faid,  that  it  was  from  candour 
they  had  propoled,  at  that  time,  to  call  the  wit^ 
neffes  to  corroborate  the  teftimony  of  Triptrce, 
[^  "i  J  in  order  that  he  might  have  no  opportunity  of  com- 
munication with  them  before  they  (hould  give  their 
evidence. 


The 
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The  counicl  lor  the  petitioners  infiding  on  tlicir 
obj  Lift  ion,  the  point  was  given  up  on  the  part  of 
tlic  filting  nicinbcrs. 

4.  James  Corry  being  called,  was  rcjecled,  bc- 
cau.c  he  was  one  of  the  two  |)cilons  who  had  fign- 
ed  the  j^etition  on  bchai^  of  the  cleftors.  His  in* 
adiniflibihiy  vyas  on  all  hands  agreed  upon.  Simi- 
lar ill  fiances  have  occurred  before  leveral  other 
Committees,  tluring  this  and  the  lad  feflfi  xn. 

5.  One  Charles  Gillct  was  proved  to  have  re- 
ceived ten  guineas,  in  order  to  vote  for  the  fitting 
members  ;  and  it  w;is  admitted,  on  the  part  of  the 
fitting  members,  that,  by  tliis  ad,  his  vole  was 
delln^yed.  But  the  counfcl  on  that  lide  having 
called  him  to  give  evidence,  that  he  did  not  know 
the  money  to  be  Mr.  Cult's  or  Mr.  Innes's  j 

The  counfel  fur  the  petitioners  objeded   to  his     [166J 
teftimony,  on  the  ground  of  its  tending  to  excul- 
pate himfclf. 

The  Committee  over-ruled  the  obje<5lion. 
In  fuL^,  however,  he  was  never  produced  as  a 
vvitnef.. 

The  Committee,  after  hearing  the  evidence  of 
one  James  R»»gcrs,  and  contronting  him  with  fomc 
other  witnelle^,  having  cleared  the  court,  rcfolvcd, 
That  the  Chairman  do  leport  to  the  lloufe, 
that  James  Uoc^cr'^,  being  called  as  a  witnels  be- 
fore the  Committee,  has  grolVlv  prcvariratcd  in 
giving  his  evidence.'* 

And,  accordingly,  on  the  f:in\c  d:;v,  (Monday, 

27  Nov. 


«( 
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27  Nov.  1775)  agreeably  to  the  26th  fedion  of 
10  Geo.  III.  cap.  16.  the  Chairman  did  report  to 
that  effedt;  and  the  Houfe  being  moved, ^  that  the 
entry  in  the  Journal  of  the  Houfe;,  of  the  nth 
day  of  May,  1772,  of  the  proceedings  of  the 
[167]  Houfe,  in  relation  to  Mary  Hoffe  (i)  might  be 
read ;  and  the  fame  being  read,  the  following  or^ 
ders  were  made : 

•  Ordered,  '^  That  the  faid  James  Rogers,  having 

grofsly  prevaricated  in  giving  his  evidence  before 
the  Select  Committee,  appointed  to  try  and  de- 
termine the  merits  of  the  petition  of  Richard 
Brown,  and  Inigo  William  Jones,  Efquires,  and 
alfo,  the  petition  of  James  Corry  and  John 
Cox,  on  behalf  of  themfelves  and  others,  being 
inhabitants,  houfeholders,  parilhioners,  and 
others,  within  the  borough  of  Ivelcheiler,  in  the 
county  of  Somerfet,  feverally  complaining  of  an 
undue  ele6tion  and  return,  for  the  faid  borough, 
"  be,  for  his  faid  offence,  committed  to  his  Ma- 
jefly's  gaol  of  Newgate.*' 
Ordered,  "  That  Mr.  Speaker  do  ilTue  his  war- 
rant accordingly  (2)." 


cc 


(( 


[168]  On  Friday  the  ift  of  December  following,  the 
Chairman  prefented  to  the  Houfe,  in  confequence 
of  a  motion  for  that  purpofe,  a  petition  of  Rogers, 
fetting  forth,  "  That  he  was  extremely  forry  for 

(i;  Supra,  vol.  i.  p.  83,  89.  (2)  Votes,  p.  127, 128. 

"  having 
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having  incurred  the  difplcafurc  of  the  Houfc, 
*'  by  prevaricating  in  his  evidence  before  the  Com- 
**  mittce;  that  he  was  fcnfiblc  of  his  great  offence, 
**  and  of  tlie  jufticc  of  the  Houfe  ;  and  hoping,  as 
"  his  farilicr  confinement  would  be  prejudicial  to 
"  his  health,  that  the  Houfe  would  order  him  to 
"  be  releafcd  (i)." 

On  this  petition  it  was  ordered, 

Thttt  he  fliould  be  brought  to  the  bar  of  the 
Houfe,  on  the  Monday  morning  following,  in  or- 
der to  his  being  dilVharged,  and  that  the  Speaker 
fliould  idue  his  warrant  accordingly  (2). 

On  Monday,  the  4th  of  December,  he  was,  ac- 
cording to  order,  brought  to  the  bar ;  where  he  re- 

eived  a  reprimand  from  the  Speaker,  and  was  or-     [169] 
dered  to  be  difchargcd  out  of  cuflody,  paying  his 
fees  (3). 

During  the  whole  courfc  of  this  caufe,  the  Com- 
mittee made  it  a  rule,  to  order  the  clerk  to  read 
over  to  every  witnefs,  the  minutes  of  his  evidence, 
that  he  might  fct  right  any  millakes  made  in  tak- 
inj^  it  down. 

They  alfo  made  it  a  rule,  where  one  witnefs  di- 
rc(flly  contraditfled  what  another  had  fworn,  to 
call  in  fuch  other  witnefs,  and  confrort  them  toge- 
ther. 

On  Monday,  tlic  4th  of  December,  the  Cora-* 
mittce,  by  their  Chairman,  informed  the  Houfc, 
that  they  had  determined, 

(i)  Votei,  p.  149.  {i)  lliJ.  ())//i^.  p.  ij}. 

Vol.  III.  K.  That 
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That  none   of  the   four  candidates  were  duly' 
eledled. 

And  that  the  laft  eledion,  for  the  borough  of 
Ivelchefter,  was  a  void  eledion  (i). 
[i/o]         On  which  a  warrant  for  a  new  writ  was  imme- 
diately ordered  (2). 

(i)  Votes,  p.  153.  (2)/^/V, 


XXIX. 


T  H  E 


A         S 


Of  the   BOROUGH   of 


CARDIGAN, 


AND     ITS 


CONTRinUTORY   BOROUGHS, 

In  the  County  of  Cardigan. 


K   1 


The  Committee  was  cViofen  on  Tuefday,  the  28th  of  No- 
vember, and  confifted  of  the  following  Gentlemen ; 


John  Orde,  Efq.  Chairman  - 
Matthew  Wyldbore,  Efq. 

Hon.  Charles  Finch     -     -  - 

James  Worfley,  Efq.    -     -  - 

Anthony  Bacon,  Efq.  -     -  - 

Sir  George  Howard,  K.  B.  - 

Charles  Dundas,  Efq.  -     -  - 

Abel  Smith,  Efq.    -     -     -  - 
Sir  John  Goodricke,  Bart. 

Thomas  Lifter,  Efq.     -     -  - 

Jervoife  Clarke,  Efq.  -     -  - 

Sir  George  Robinfon,  Bart.  - 

George  Pitt,  jun.  Efq.       -  - 

Nominees, 
Of  the  Petitioners  : 
Robert  Henley  Ongley,  Efq.  - 
0/the  Sitting  Members  : 
Bamber  GafcoigncjEfq.    - 


B 


-  -J 


Midhurft. 

Peterborough. 

Caftle  Rifmg. 

YarmouthjHants. 

Ayleftjury, 

Stamford. 

Richmond. 

Aldbor.  Yorkfhire 

Pontefra£l. 

Clitheroe. 

Yarmouth,  Hants. 

Northampton. 

Dorfetfliire. 


Bedfordfhirc. 
Truro. 


Petitioners: 

Thomas  Johnes  the  younger,  Efq. 
Several  Burgeftes  of  the   Boroughs  of  Cardigan,  Aberifl:-' 
wyth,  and  Lampeter,  on  Behalf  of  themfelves,  and  other 
legal  Burgeflcs  of  the  faid  Boroughs. 

Sitting  Member  : 
Sir  Robert  Smyth,  Baronet. 

Counsel, 

For  the  Petitioners  : 
"Mr.  Mansfield,  Mr.  Lee. 

For  the  Sitting  Member : 
Mr.  Kenyon,  Mr.  Graham, 


(     '73     ) 
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Of  the  BOROUGH  of 


CARDIGAN, 


AMD    ITS 


CONTRIBU TORY    BOROUGHS. 


OX  Wcdncfday,  the  29th  of  November,  the 
Committee  being  met,  the  two  petitions 
were  read.  Tliey  were  both  nearly  in  the  fame 
words,  and  fet  forth;  That,  at  the  late  eiedion, 
when  Mr.  Johnes  and  Sir  Robert  Smyth  were  can- 
didates, the  former  had  a  majority  of  legal  votes 
upon  the  poll  i  That  Thomas  Colby,  Efq.  the  re- 
turning otHcer,  permitted  a  great  number  of  per- 
fons  to  poll  for  Sir  Robert  Smyth,  who  had  no 
legal  right  to  vote,  and  rcjc»flcd  the  votes  of  divers 
others  duly  qualified,  who  offered  to  poll  for  Mr, 

K  3  Johnes^ 


a 

sc 
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Johnes ;  and  was  guilty  of  many  other  notorious 
a(5ls  of  partiality  and  injuftice  (i). 

*  The  lad  determination  of  the  right  of  eledtion 
being  next  read,  appeared  to  be  as  follows : 

7  May,  1730.  Refolved,  "  That  the  right  of 
eledion  of  a  burgefs,  to  ferve  in  Parliament  for 
the  town  of  Cardigan  in  the  county  of  Cardigan^ 
is  in  the  burgeiTes  at  large  of  the  boroughs  of 
Cardigan,  Aberiftwyth,  Lampeter,  and  Atpar, 
only  (2)." 

Then  the  ftanding  order  of  16  Jan.  1735^6  was 
read  (3). 

The  following  circumflances  relative  to  the  con- 
ftitution  of  the  different  boroughs,  (which  were  in 
part  proved  in  the  courfe  of  the  caufe,  and  have  in 
part  been  collected  from  the  information  of  thofe 
who  are  in  a  fituation  to  be  befl  acquainted  with 
them,)  are  premifed  to  what  is  properly  the  hif- 
tory  of  the  cafe,  in  order  to  render  more  intelligible 
the  feveral  points  that  occurred,  and  were  argued 
and  determined  on  the  trial, 
lijcl  CARDIGAN,  the  mother  borough,  where  the 
election  is  holden,  and  to  which  the  others  are  faid 
to  be  contributory,  is  a  borough  by  prefcription. 
Its  prefent  conflitution  depends  either  on  prefcrip- 
tion, or  charters  granted  at  different  times,  and 
under  different  reigns.     Of  thofe  charters  there  is 

(0  Votps,    31    Ofl.   1775,         (3)    Su^ra,    vol.   j.   p,  99 
p.  28.  100, 

(2)   Jo'Jrn.  vol.  xxi.  p.  57i|.. 
col.  |. 

one 
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one  of  the  14th  Hen.  III.  granting  an  exemption 
to  the  burgcfl'cs  of  Cardigan  from  tolls,  paffigc, 
and  j)ontagc  ;  one  of  the  34  Hen.  III. ;  one  of  the 
13  Edw.  I.;  one  of  the  15  Ric.  II.;  one  bearing 
date  22d  of  September,  in  the  19  Ric.  II.  and  con- 
firmed in  Parliament  in  the  ift  Hen.  VIII.;  and 
two  of  Hen.  Vlll.  the  firfl  bearing  date  the  12th 
of  May,  in  the  4th  year,  the  other,  dated  the  24th 
Oclobcr,  in  the  19th  year,  of  his  reign. 

By  the  lad  mentioned,  among  other  things,  the 
King  grants, 

"  Tliat  the  burgefles,  and  their  lucceilbrs,  for 
ever,  fliall  of  themfelves  chufe  one  mayor  and 
two  bailiffs,  on  Monday  next  after  the  feaft  of 
St.  Michael,  who  fliall  do  and  exercife  that 
"  which  belongcth  to  the  offices  of  mayor  and  [176] 
**  bailiffs,  within  the  town  of  Cardigan,  and  bo- 
**  rough  of  the  fame,  having  firft  been  fworn  before 
"  the  chamberlain  of  South  Wales,  or  his  lieute- 
**  nants,  faithfully  to  perform  thofe  offices." 

No  records,  or  entries  of  the  proceedings,  of 
the  borough  have  been  prefcrvcd,  of  a  date  prior 
to  the  time  of  Charles  I. 

There  are  t\«o  courts  holden  before  the  mayor. 
One,  the  fozon-comf^  for  the  trial  of  civil  adlions. 
This  court  ufed  to  be  kept  on  every  Monday  fort- 
r.i  ht,  throughout  the  year ;  but  it  has  beflS  ncg- 
Uacd  for  fome  years,  and  no  bufmefs  done  at  it. 
I'lie  other  is  the  rottrf  leety  for  the  town  and  liberties 
of  Cardigan.  This  ib  holden  twice  a  year  ;  v/z.  on 
the  firft  Mond.iy  after  Michaelmas,  when  the  mayor 

K  4  and 
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and  bailifTs  are  chofen  according  to  the  charter ; 
and  on  the  firfl  or  fecond  Monday  in  May. 

At  the  court-ieet,  the  mayor  a6ts  as  fteward,  and 
a  jury  of  burgeffes  is  fworn  to  inquire  into,  and 
[^77]  present,  all  matters  belonging  to  the  corporation, 
and  all  manerial  rights.  New  burgeffes  are,  pro- 
perly fpeaking,  ele6led  by  this  jury  ;  for  they  pre- 
fent  fuch  perfons  as  they  think  fit  to  be  made  free 
of  the  borough,  the  form  of  prefentment   being, 

''  We  prefent  J.  F.  of ■ ,  in  the  county 

of J  yeoman,  (or  Efquire,  &c.)  to  be 

a  burgefs  for  the  town  and  borough  of  Cardigan, 
in  the  county  of  Cardigan;"  and  the  perfon  fo 
prefented  may  come  at  any  future  time  and  take 
the  oath  of  a  burgefs,  which  is  adminiftered  by 
the  town-clerk  in  the  prefence  of  the  mayor.  No 
previous  title  is  neceffary  in  order  to  be  made  a 
burgefs.  It  appears  to  be  the  ufage  to  adjourn 
the  court-leet  for  the  purpofe  of  prefenting  bur- 
geffes for  weeks  or  months,  without  obferving  any 
particular  days  for  holding  it  in  confequence  of 
fuch  adjournment. 

Till  the  year  1765,  when  the  lafh  general  ftamp  aft 
[178]  (0  was  made,  the  names  of  the  burgeffes  prefented 
and  fworn,  were  entered  or  enrolled  in  the  court-leet 
book;  and,  from  the  eftablifhment  of  the  flamp  laws 
till  the  alteration  made  in  them  by  that  ftatute,  each 
burgefs  fo  prefented  and  fworn,  had  a  docket  of  his 
admiffion,  written  on  a  flip  of  {lamped  parchment, 

(i)  5  Geo.  III.  cap.  46.     Sijj)ra,  vol.  ii.  p.  158,  to  160. 

and 
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and  figncd  by  the  mayor  and  town-clerk,  delivered 
to  him.  Since  1 765,  in  confcqucncc  of  the  change 
then  introduced  in  the  law  on  this  fubjcd,  a  (lamped 
book  has  been  kept,  in  whicii  the  town-clerk,  at 
his  leilure,  enters  the  names  of  the  new  burgeflcs. 
This  is  called  rcgiftcring,  or  enrolling. 

In  the  entries  of  the  old  prcfentmcnts  be- 
fore 1765,  oppofitc  to  the  names  of  the  perfons 
fworn,  is  written  "  Jur''  or  **  S."  /.  e.  ''^  fworn^'* 
and  after  fomc  names  **  A.^w^S."  which  fomc  of 
the  witnefles  examined  before  the  Committee  ex- 
plained to  mean,  "  appeared  and  fworny  Some- 
times "  R"  is  written  after  a  name,  which  is  faid 
to  mean  **  reje^ed  or  refujed^y'  though  in  the  [179] 
more  modern  prefentments  it  means  **  rcgijlered.^^ 
When  there  is  no  fpecial  date  annexed  to  the  mark 
fignifying  that  a  burgefs  has  been  fworn,  it  is  prc- 
fumed  that  he  was  prcfcntcd  and  fworn  at  the  fame 
time.  In  cafes  where  he  has  been  prefented  at  one 
court,  and  fworn  at  a  fubfcqucnt  one,  the  date  of 
the  fwearing  is  annexed. 

For  example, 

**  Prefented,  3  Ovft.  1720. 
"  Tho.  John,  jnn.  jfur. 

**   Evan  Jenkin,  R. 

"  John  ap  John,  R. 

ic    urn-  f  t  If'^^'  'O  Aug. 

"  William  Jones,  <  "^     I72J  ' 

In  the  year  1653,  a  Common  Council,  which 
•  Qm^er,  Jf  a  pcrfon,  aficr  he  is  preicntcd,  can  be  rrjcAeJ  f 

was 
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was  no  part  of  the  ancient  conilitution,  was  efta- 
blilhed  in   the  following  manner.     At  the  court 
leet  held  on  the  9th  of  May  in  that  year,  the  jury 
prefented.  That  it  was  necefTary  that  a  council  of 
TiSo]    Twelve,  being  aldermen*^  and  fufficient  burgeffes 
of  the  faid  town,  fliould  be  added  to  the  mayor 
for  the  time  being,  to  advife  him  for  the  good  of 
the  corporation.     Twelve  perfons  were  accordingly 
named  in  the  fame  prefentment,  and  were  the  firfh 
Common   Council  ;    and  vacancies   by  death   or 
otherwife,  \i?.\z  ever  fmce  been  prefented  by  the 
jury,    and  filled   up   from    time  to  time  by  the 
majority  of  the   furvivors.      The  proceedings   of 
this  Council  are  entered  in  a  book  called  the  Coun- 
cil-book, which  will  be  mentioned  afterw^ards. 

ABERiSTWYTH  is  a  borough  by  prefcrip- 
tion  ;  is  governed  by  a  mayor  and  two  ferjeants  ; 
and  has  a  court-leet  holden  twice  a  year,  where 
burgeffes  are  made  in  like  manner  as  at  Cardigan, 
the  mayor  being  the  prefiding  officer  of  the  court. 

LAM  PETER,  is  alfo  a  borough  by  prefcription, 
governed  by  a  port-reeve  and  two  fie  wards.  The 
port-reeve  prefides  in  the  court-leet,  and  burgeffes 
are  prefented  and  fworn  as  at  Cardigan. 

f  i  8 1  ]         The  borough  of  ATPAR  is  likewife  prefcrip- 
tivc.     The  chief  officers  are  a  port-reeve  and  two 

•  ^>cr.  What  conftiiutes  an  Alderman  in  this  borough  ? 

baihffs, 
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bailiffs,  and  the  nicthud  oi  crcaung  burgcflcs  the 
'amc  as  in  the  other  three  boroughs.  In  1741 
judgment  of  ouftcr  having  been  obtained  agaiiift 
the  port-reeve  oi  that  year,  there  has  been  none 
cholcn  fmce,  nor  any  corporate  act  done  in  the 
borougli.  The  members  of  the  corporation  arc 
now  laid  to  be  reduced  to  two  burgeffes*  ;  and 
even  they,  when  they  came  to  poll  at  the  laft 
eledion,  could  not,  or,  at  Icaft,  did  not,  produce 
any  (lamped  entr)'  or  docket  of  their  admiflion. 

As  no  particular  qualification  is  ncccflary  in 
order  to  be  chofen  a  burgels  of  any  of  ihefe  boroughs, 
and  as  all  burgclFes,  whether  refident  or  not,  have 
a  right  to  vote,  It  has  been  ufual,  previous  to  an 
clec^tion,  to  admit  great  numbers.  Above  4000 
were  admitted  at  Cardigan  alone  between  the  be- 
ginning of  the  year  1774  and  the  lall  election, 
which  was  in  0(flober  of  the  fame  year.  Their  [182] 
votes,  however,  were  not  good  on  that  occafion,  as 
they  had  been  admitted  within  the  year. 

The  eledion  began  on  the  20th  of  Oclober. 
Among  fevcral  rules  laid  down  and  followed  by 
the  mayor,  during  the  courfe  of  the  poll,  one  was, 
''  That  he  woukl  admit  every  perfon   to  poll  who 

'  would  fay  he  was  a  burgefs  of  one  of  the  four 
**  borough*;,  and  had  polled  at  a  former  clcdion." 
Mr.  Johnes's  managers  objected  to  this  rule,  and 
iniilled,  that  none  ihould  be  allowed   to  vote  who 

lid   not   produce  entries   of  their   admiffions   on 


•  iC^.rr/. 
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ftamps  if  admitted  burgefles  fince  1 765,  or  ftamped 
dockets  of  their  admiffions,  if  made  free  prior  to 
that  time.  The  mayor,  however,  adhered  to  the 
rule,  and  only  demanded  to  fee  the  ftamped  ad- 
'  miffion  of  fuch  as  had  never  polled  before.  The 
corporation  books  of  Cardigan,  Aberiftwyth,  and 
Lampeter,  were  on  the  table,  and  when  a  reference 
to  the  books  was  demanded  on  the  part  of  Johnes, 
the  managers,  on  the  other  fide  faid,  "  There  are 
[183]  "  the  books,  you  may  look  at  them  ;**  to  which 
they  replied,  that  it  was  incumbent  on  the  voter 
to  prove  his  title.  After  this  fort  of  difpute,  the 
mayor  admitted  the  vote,  if  for  Sir  Robert  Smyth, 
without  any  reference  to  the  books. 

By  flat.  3  Geo.  III.  cap.  15.  §  4.  "  The  corpo- 
"  ration-books  fliall  be  referred  to  at  the  elecflion, 
"  in  cafe  any  difpute  (hall  arife  touching  the  right 
*^  of  any  perfon  to  give  his  vote  thereat/*  The 
admifTions  of  all  thofe  who  voted  for^  Johnes,  were 
produced  before  they  polled  j  and  both  the  mayor, 
and  the  managers  for  Sir  Robert  Smyth,  often 
examined  the  entries  and  admiflions,  and  put 
queilions  to  Johnes's  voters  concerning  their  being 
the  identical  perfons  whofe  names  appeared  in  the 
books.  Of  thofe  whofe  votes  were  received  for 
the  fitting  member,  about  249  declared  at  the  poll 
that  they  had  no  admiflions  to  produce.  About  134 
faid,  they  never  had  any  admiflions. 

On  the  morning  of  the  eledlion,  at  the  mayor's 
lodgings,  before  the  poll  began,  Mr.  Penoyre  Wat- 
kins,  the  principal   manager   for   Johnes,    having 

afked 
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a/kcd  the  mayor  wliat  rules  he  mennt  to  follow  at 
the  poll,  Mr.  Cuthbcrt,  ap,cntlcman  who  attended 
as  counfcl  for  Sir  Robert  Smyth,  anfwcrcd,  in  the 
mayor's  prcfcnce,  "  The  legal  right  will  be  the 
**  mayor's  rule  of  conduct. "  On  his  afking, 
What  evidence  he  would  require  of  the  right  of  a 
burgefs  ?  Mr.  Cuthbert  anfwcred,  **  VMiat  was 
"  done  at  the  lad  poll  will  be  legal  evidence  of  the 
"  right."  It  appeared,  that,  at  the  eledion  to 
whicii  he  referred,  they  had  begun  by  requiring 
evidence  of  the  ailiniflion  of  the  voters,  but  that 
all  the  parties  had,  attenvards,  a^eed  (in  order  to 
fhortcn  the  duration  of  the  poll,  and  prevent  con- 
fufion  and  a  fcarcity  of  provifions,  which  were  appre- 
hended from  the  immenfc  concourl'e  of  people)  to 
admit  on  the  poll  all  who  claimed  a  right  to  vote, 
and  that  there  fliould  be  a  Icnitiny  after  the  poll. 
Afterwards,  on  fomo  breach  of  the  agreement 
during  the  courfe  of  the  poll,  the  fcrutiny  did  not 
take  place. 

Mr.  Cuthbert,  being  examined  as  a  witncfs,  faid,  [  i  g rj 
That,  on  the  morning  of  the  eledion,  during  the 
converfation  mentioned  to  have  taken  place  at  the 
mayor's  lodgings,  one  of  Johnes's  agents  alked  the 
mayor,  It  he  would  grant  a  fcrutiny,  if  demanded? 
and  that  the  mayor  replied,  "  1  have  no  obje«ftion 
"  to  it,*'  and  faid,  he  would  grant  it.  He  faid, 
he  was  fure  the  quellion  was  afked  by  one  ot 
Johnes's  agents.  That  he  thought  it  vn%  Mr. 
IVnoyre  Watkins;  and  that  he  \\U.  Cuthbert) 
;Uvvays  underftood  that  the  ma/or  had  given  a  pro- 
mi  fc 
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mlfe  of  granting  a  fcrutiny.  Mr.  Watklns  faid, 
in  his  evidence,  that  he  recolleded  nothing  of  that 
fort,  and  did  not  remember  there  had  been  any 
talk  about  a  fcrutiny. 

Such  was  the  principal  and  moft  eflential  part  of 
the  evidence  concerning  the  condudl  of  the  mayor, 
and  the  partiality  charged  upon  him  by  the  peti- 
tioners ;  in  confequence  of  which  their  counfel  con- 
tended, that,  as  all  who  prefented  themfelves  for 
[i86]  Sir  Robert  Smyth,  faying  they  were  burgeffes,  and 
had  polled  at  former  elections,  wer-e  received  on 
their  own  affertion,  without  any  evidence  of  their 
right,  it  now  lay  on  the  counfel  for  the  fitting 
member  to  produce  evidence  before  the  Committee, 
to  eftabliQi  the  right  of  all  his  voters ;  except 
thofe,  who,  not  having  pretended  that  they  had 
ever  polled  before,  produced  their  admifTions  at 
the  election.  The  number  of  thofe  lafl- mentioned 
was  confiderably  under  loo. 

After  fome  argument  on  this  head  on  the  firfh 
day  of  the  trial.  Sir  Robert  Smyth's  counfel  the 
next  morning,  without  defiring  any  refolution  or 
dire(5lions  from  the  Committee  on  the  fubjed:, 
undertook  to  prove  the  rights  of  his  voters. 

The  numbers  on  the  poll  were, 

For  Sir  Robert  Smyth  1488 

For  Mr.  Johnes  980 


Majority  for  Sir  Robert  Smyth  508 

In 
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In  order  to  facilitate  and  fhortcn  the  bufincfs  of 
the  Committee,  tlic  agents  on  both  *  fides  were 
dircdted  to  meet  and  examine  the  poll  for  Sir  Robert 
Smyth,  with  the  books  of  the  corporation  (A). 
This  was  done  ;  and,  in  confequence  of  their  joint 
examination,  it  wxs  agreed  that,  of  the  votes  for 
the  fitting  member, 

I.  A  certain  number  was  not  to  be  found  at  all 
in  the  books. 

II.  That  the  names  of  a  certain  number  were  In 
the  books,  but  that  the  defcriptions  added  to  thofc 
names  in  the  books,  and  on  the  poll,  were  not  the 
fame.  For  inftance,  on  the  poll,  Fol.  ji.  N'  19, 
was  entered, 

"  Amaziah  Owen  01  Landniiiia,  m  tne  county 
''  of  Carmarthen — Burgefs  of  Cardigan." 

And  the  entry  in  the  corporation-book  which 
was  fixed  on  by  Sir  Robert  Smyth's  counfel,  as 
correfponding  to  the  fame  pcrlon,  was, 

'*  Ama/Jah  Owen,  of  the  parilh  of  C/cdy,  in  the 
*'  county  of  Pembroke.  —  Admitted  on  (lamps, 
"  regilU-red  26  Odober,   1774." 

III.  Tliat  a  certain  number  were  only  found  in     [188] 
nil  written  in  the  book  called  the  council-book. 

IV.  That  the  admillions  of  a  certain  number 
were  entered  on  (lamps  during  the  poll. 

V.  That  the  admi(nons  of  others  were  entered  on 
l^amps  after  the  election. 

VI.  And  of  others  within  a  year  before  the 
clcclion. 

VII.  Tliat  the  entries  aT|>C(5\ing  a  certain  num- 

bcr 
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ber  In  the  corporation-book,  and  on  the  poll,  agreed 
both  hi  the  names  and  defcriptions. 

I.  Of  thofe  feven  different  claffes  of  voters,  the 
firfb  was  given  up  by  the  counfel  for  the  fitting  mem- 
ber ;  and,  concerning  the  others,  queftions  arofe, 
which  were  argued  by  the  counfel,  and  feparately 
determined  by  the  Committee. 

II.  With  regard  to  the  fecond  clafs,  on  the  part 
of  Sir  Robert   Smyth,    it   was   infilled,    That  an 

[189]  entry  of  admiffion  in  the  corporation  books  being 
produced,  when  the  name  was  the  fame  with  that 
entered  on  the  poll,  this  ought  to  be  taken  as 
prima  facie  evidence  of  the  identity  of  the  perfon, 
fo  as  to  throw  the  onus  of  proving  the  contrary  on 
the  petitioners ;  and  that  a  difference  of  defcription 
in  the  two  entries,  where  the  one  defcription  was 
not  repugnant  to  the  other,  was  not  fufficient  to 
deftroy  the  prefumption  that  the  perfon  was  the 
fame.  That,  in  a  great  many  inftances,  the  fame 
perfon  was  defcribcd,  in  the  books,  by  his  tene* 
ment,  and,  on  the  poll,  by  his  parifhj  and  that, 
where  the  pari  (lies  or  counties  mentioned  in  the 
books  did  not  correfpond  with  thofe  on  the  poll, 
ftill  there  was  no  repugnance,  bccaufe  many  of 
the  voters  might  have  changed  their  places  of 
abode  between  the  time  of  their  admiflion  and  the 
lafh  cledlion.^ 

The  counfel  for  the  petitioners,  on  the  contrary, 
contended,  That,  though  the  difference  of  defcrip- 
tion might  not  be  fuch  as  to  be  totally  repugnant 
or  irrcconcileablc,  flill  it  ought  to  be  confidered  as 
"^  efhablifliing 
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tftablifhing  a  prcluinption  that  the  pcrfons  were 
dilFcrcnt,  futiicicnt  to  render  it  neceflary  fur  the 
lit  ting  member  to  prove  the  contrar}'.  That  the 
names  being  the  fame  could  never  be  taken  as 
evidence  ot  the  identity  of  the  perfon,  in  Wales, 
wliere  it  is  well  known  there  are  always  great  num- 
bers of  pcrlbns  of  the  fame  name,  even  in  the  fame 
pariih,  and  that  there  are  not,  perhaps,  above  a 
dozen  of  different  names  in  a  whole  county. 

After  this  point  had  been  argued,  the  court  was 
cleared,  and  when  the  counlel  was  called  in  again, 
they  were  informed  by  the  Chairman,  that  the 
Committee  had  relolved, 

Tijat  the  counfel  for  the  petitioners  fhould  make 
their  objedlions  to  each  individual  vote;  and  that, 
when  the  defcription  in  the  b;)oks  fliould  appear 
to  diflcr  from  the  defcription  on  the  po\U  it  was 
iucumiient  on  the  counfel  for  tiic  fitting  member  [191] 
to  remove  tlrj  obiccrions.,  lo  as  to  reconcile  tlic 
'iitfercnce. 

111.  The  next  cjueflion  was,  Whether  a  \u\ 
.  ntered  in  the  council-book  of  Cardigan,  pur[>ort- 
ing  to  contain  the  names  of  burgefles  whofc  pnc- 
lentments  had  Ix^en  loll,  fliould  be  read  as  evidence 
of  the  right  of  pcrfons  who  had  jjolied  on  the 
authority  of  that  lill. 

Daniel  Gwyn,  the  town-clerk  of  Cardigan  being 
fworn,  produced  the  council-book,  in  w.iich  there 
is  the  following  entry  : 

**  Cardigan  Town  and  Liberties  i  Oft.  1739. 

**  At  a  Common  Council  holdcn  and  kept  in 
"  and  for  the  faid  town  and  liberties,  at  tlic  dwcU 
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"  ling-houfc  of  John  Recs   of  the  faid  town,  inn- 
"  keeper,  on  Monday   the   firft  day  of  Ovftober, 
1739,  before  Thomas  Davis,  Efq;  mayor,  Tho- 
mas Pryfe,  Efq;  common-council  man,  Thomas 
[192]    *'  Knolles,  Efq;  alderman,  James  Lewis,  Efq;  al- 
"  derman,  William  Parry,  Efq;  alderman,  Thomas 
"  Lloyd,    gent,    alderman,    Abel    Griffith,   gent. 
*«  alderman,  Pritchard  Pryfe,  gent,  alderman,  James 
Lloyd,  Efq;  common-council  man,    and  John 
Lewis,  Efq;  alderman  :" — 
*'  It  is  likewife  ordered.  That  Mr.  Jacob  Rice, 
"  town-clerk  of  the   faid  town,  do,  with  all  con- 
"  venient   fpeed,    examine  and   infpe(5l:  into   the 
•''  fuits,  rollsj  prefentments,  and  other  records  of 
*'  this  borough,  and  do  thereout  make  and  prepare 
*'  a  new  fuit-roll,  containing  the  names,  additions, 
*'  and   places  of  abode,  of   the    burgeiTes   of  the 
"  faid  town,  and  that  he  do  take  care  to  omit 
"  thereout,  all  fuch  perfons  as  are  dead  ;  and  that 
•'  the  fame,  or  a  true  copy  thereof,  be  afterwards 
•'  entered  in    this  common-council  book,  for  the 
**  better  knowledge  and  difcovery  of  the  burgelies^ 
for  the  time  to  come  ;  and  thereby  to  prevent 
any  future  impofition  upon   the  mayor,  alder- 
[193]    "  men,  common-council  men,    and  burgefies   of 
"  this  corporation,  by  (i)  perfonating  other  bur- 
**  geffes,  or  otherwife  howfoever/* 

Signed  by  the  mayor  and  other  perfons  above 
recited. 

(1)  To  make  this  {enCc,  or     "  l&j perfotts  j>erfonating,(or pre^ 
at  Icaft  grammar,  it  (hould  be»    «  tending  to  be)  burgiJJesJ** 
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In  the  fame  book,  the  \'\i\  in  qucftlon  is  written, 
bearing  date  in  1741,  with  this  title; 

"  A  hfl  of  the  burgcfll-s  of  this  town  of  Cardi- 
**  gan,  in  the  year  1741,  alphabetically  made,  and 
•*  herein  entered,  in  purluancc  of  an  order  for  tliat 
"  purpofe,  made  by  the  mayor  and  council,  upon 
**  Munday  the  firft  day  of  October,   1739." 

The  lid  contains  1189  names,  but  only  between 
60  and  70  of  Sir  Robert  Sinyth's  voters  reded  the 
evidence  of  their  right  upon  it.  It  is  not  figncd  by 
any  one. 

Daniel  Gwyn  was  called,  on  the  part  of  the  fit-     [194I 
ting  member,  and  James  Lloyd,  Kfq.  of  Maybus, 
on  the  part  of  the  petitioners,  the  one  to  edablilh, 
the  other  to  impeach,  the  credit  and  authority  of 
the  lid. 

Gwyn  faid,  he  has  been  town-clerk  of  Caixligan 
ever  fince  1761.  That  he  became  acquainted  with 
the  corporation-books  in  1756.  There  arc  no  prc- 
fentmentsof  burgelTes  to  be  found,  from  1708  to 
1756,  except  a  few  in  1727,  and  fomc  in  i733» 
and  1734  (i);  and  no  corporation -books  from 
1733  to  1756,  except  fomc  court-rolls,  and  the 
council-book  (2).     The  lid  has  been  in  this  book 

(1)   l^uitrif   Tor  a    great  (l)  In  ihc  derk'i  mlnutei, 

many,  bciring  date  in  fome  of  he  ftys,    *•  and  an  old  book,** 

the  intermediate  years,    were  bjt     he    clearly    meant,    the 

fct  forth   in  the  brief  for  the  counciUbook. 
pciilioners. 
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ever  fince  it  has  been  in  his  cuflody,  and  has  never 
been  altered.  The  book  was  produced,  and  re- 
ferred to,  at  a  conteiled  election  of  a  mayor,  in 
1767,  Does  not  remember  that*  it  was  referred  to 
or  reUed  on,  at  that  time,  to  fettle  any  difputed 
fadl.  Does  not  know  by  whom  the  lift  was  writ- 
ten. There  was  a  contefted  election  for  Cardigan 
in  1741. 

Mr.  Lloyd  faid.  He  had  had  the  council-book 
in  his  cuftody  for  years.  That  the  lift  was  written 
juft  before  the  ele6tion,  in  1741,  when  there  was  a 
very  warm  conteft  between  Mr.  Pryfe  and  Mr. 
Lloyd,  his  (the  witnefs*s)  father-in  law.  His  (the 
witnefs's)  friends  fupported  Mr.  Pryfe.  The  lift 
was  written  at  the  houfe  of  the  witnefs's  uncle, 
who  was  in  the  council,  but  not  town-clerk, 
by  George  Haynes  Joncs^,  who  aded  as  clerk  to 
his  uncle.  He  (the  witnefs)  alTifted,  with  one  Da- 
vies,  in  reading  over  the  names  from  fome  papers. 
Believes  thofe  papers  were  old  and  new  prefent- 
ments.  Did  not  know  where  they  were  got  from.. 
They  were  in  his  uncle's  poireiTion.  Does  not  re- 
member that  Jacob  Rice,  who  was  town-clerk,  was 
prefent  at  his  uncle's  when  the  lift  was  made.  A 
great  number  of  names  were  put  in  the  lift,  of 
[196]  perfons  who  had  been  prefented,  but  had  not  been 
fworn  in.  He  fpecified  two.  Some  of  thofe  on 
.the  lift  he  knew  not  to  be  burgcffcs  at  this  day, 
particularly  William  Edwardes,  Efq.  member  for 
Havcrfordwcftf.     Believes  that  all  the  burgefles 

f  Since  created  Lord  Kenfington. 
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cxifling  at  the  time,  were  put  on  the  lift.  The 
lift  was  made  to  fcrvc  Mr.  Prylc's  intcrcft.  It  is 
written  on  the  wrong  end  ot  the  book,  and  not 
figned,  as  all  other  entr.cs  arc.  lie  attended  at 
the  cledlion  in  1741,  and  the  lill  was  not  then  re- 
ferred to  in  any  one  inllince.  There  was  a  con- 
tclled  clcclionof  a  mayor  in  1767,  and  a  dilputc 
whicli  ot  two  candidates  had  the  majority  of  legal 
votes,  but  he  Wd  wjls  not  referred  to,  cither  on 
that  occafion,  or  at  the  contcfted  cleAion  for  a 
mjmbcr  of  Parliament  in  1769.  lie  attended  at 
both. 

At  t :.c  time  when  the  lifl  was  made,  he  was 
ag':d  between  19  anti  20.  Was  then  totally  un- 
connected and  unacquainted  with  Lloyd  the  can- 
didate, wlio:c  daughter  he  afterwards  married. 
Was  t'Wn-clerk  of  Cardigan,  from  1742  to  1760.  [197I 
Ho  fupported  Johnes  at  the  lad  cledion,  and  at- 
tended there  on  his  behalf.  The  book  containing 
tlie  lift  is  not  confidercd  as  a  corporation-lKX>k, 
The  council  is  not  :m  original  or  necellary  part  of 
the  conftitution  ot  the  borough,  {l^'  Here  he 
gave  an  account  of  the  origin  and  nr.turj  of  the 
council,  agreeable  to  what  luis  been  llaicU  in  the 
beginning  of  the  cale).  Tlic  book,  as  a  mcro 
council-book,  is  authentic,  but  the  lift  is  not  fign- 
td,  as  all  otlier  entries  in  tiie  l)ook  are.  In  1745* 
he  produced  ail  the  book*  and  pajKfs  of  the  cor- 
poration to  the  Houle  ot  Common^,  in  confc* 
(jucncc  of  the  Speaker*^  warrant,  but  liaving  Ihown 
the  council-book  to  the  agents  for  both  partic5, 

J.  3  they 
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they  faid  it  was  not  evidence,  and  dcflred  him  not 
to  bring  it  up.  Pr}  fe's  agent  (although  the  lift 
had  been  written  to  ferve  that  intereft)  told  him 
not  to  bring  it  up,  as  not  being  evidence.  He 
never  knew  the  council-book  referred  to,  at  any 
election, 

{[198]  On  his  crofs  examination,  an  affidavit  of  his  was 
read,  fworn  in  the  court  of  King's  Bench,  in  1767, 
in  a  caufe  which  took  its  rife  from  the  contefted 
eledlion  of  a  mayor  in  1767.  In  that  affi- 
davit, the  origin  of  the  council  i?  ftated  from 
the  council-book,  which  he  there  refers  to  as 
authentic.  After  mentioning  the  entry  of  9  May, 
1653,  for  the  eflablifhment  of  a  council  (i), 
he  fays,  in  the  affidavit,  "  And,  in  purfu^nce 
^'  of  fuch  prefentment,  it  has  been  t/ie  conjlant 
''  ctijiom  and  ujage  of  the  faid  town  and  bo- 
^'  rough  of  Cardigan,  &c.";  and  in  another  place, 
**  He  conjiantly  obferved  the  faid  cujiom  and  ufage^  as: 
*'  //  appeared  to  have  been  before  ufedy  by  tJne^Jaid 
"  council-book.''^  Thefe  words  were  relied  on,  as 
repugnant  to  what  he  fwore  before  the  Committee, 
concerning  the  council-book,  but,  when  compared 
with  the  account  here  given  of  his  evidence,  which 

[199]  I  have  taken  from  my  own  notes,  and  the  minutes 
of  the  clerk,  collated  together,  they  appear  per-- 
fedtly  confident. 

6^  The  town-clerk,  on  his  examination,   faid. 
It  had  been  the  i4fual,  though  not  the  conftant^ 

pradlice^ 
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praAicc,  fincc  he  had  been  in  his  office,  to  admi- 
niflcr  the  oaths  of  allegiance  and  fiiprcmacy,  to 
Liie  burgcllcs  when achnii ted,  till  1774;  when  there 
was  an  order  that  it  (hould  be  dropt.  lie  pro- 
duced a  hfl  with  thole  two  oaths  written  at  the 
top,  and,  underneath,  a  great  number  of  names 
lubfcribed.  Many  of  them,  he  faid,  were  there 
wlicn  he  was  made  town-clerk.  The  names  of  the 
burgclFes  who  had  been  admitted,  and  had  taken 
the  oaths,  during  his  time,  had  lx:en  entered  in 
this  iifl:,  of  which  there  was  a  continuation  on 
another  paper,  lie  faid,  he  ditl  not  confider  ihcfc 
^  corporal  ion- j)apers,  and  tiierefore  had  not  pro- 
duced them  at  the  elcvflion.  'I'iiey  were  now  call- 
ed for  on  the  part  of  the  fitting  member,  with  a 
view  to  corroborate  the  cft'ecl  of  the  lill  in  tlje 
council-book;  but  they  were  not  examined  or  [200] 
compared  with  it;  and,  in  the  argument,  the  coun- 
fel  for  the  fitting  member  did  not  mention  them, 
nor  endeavour  to  derive  any  advantage  from 
them. 

Cou NS E L  for  the  Pctiiiouei's. 

It  follows  clearly  from  the  account  wliich  has 
been  given  of  the  1  ill  in  the  council-book,  that  it 
cannot  poHlbly  be  received  as  evidence.  It  was 
not  written  in  puriuance  of  the  order  of  the  coun- 
cil, for,  by  that  order,  it  ought  to  have  been  made 
out  by  the  town-clerk  (1).  It  bear^  date  two 
years  after  the  order,  and  ap{x:ars  to  liave  been  pri- 

( 1 )  f^iJi  The  Cafe  of  the  King  agtioS  Mothcrfelt.     Siraagc^ 
P  93- 
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vately  prepared,  on  the  eve  of  a  contefted  eledion 
by  an  agent  of  one  of  the  candidates,  at  his 
houfe  in  the  country.  It  refers  to  no  record,  or 
corporation-book.  It  contains  names  of  perfons 
proved  not  to  be  burgeffes,  and,  if  examined,  will 

[201]  be  found  to  giv^  a  defcription  of  perfons,  not  fuffi- 
cient  to  diftinguifh  thofe  of  the  fame  name.  Un- 
der the  letter  D,  for  example,  there  are  no  lefs 
than  19  David  Thomas's.  Under  E,  9  Evan 
Jones's,  and  8  or  10  Evan  GrifFiths*s.  There  is 
no  difcrimination  of  any,  except  from  their  places 
of  abode  5  and,  as  to  a  great  number,  even  the 
place  of  abode  is  not  mentioned.  The  book  itfelf^ 
is  not  a  corporation-book  ;  and  the  lift  is  not  au- 
thenticated by  any  fubfcription^  and  was  never  re* 
lied  on  at  any  election. 

The  admiffion  of  fuch  a  loofe  entry  of  names^ 
as  evidence  of  the  rights  of  burgelfeb,  would  tend 
to  overturn  one  of  the  purpofes  of  the  ftamp-lawsj 
which  was  to  eftablifli  regular  authentic  inflru- 
ments,  or  an  authentic  repofitory,  as  the  only 
way  of  fecuring  again  ft  fraud,  in  queftions  con- 
cerning perfons  claiming  the  franchifes  of  a  corpo- 
ration. Hitherto  it  has  always  been  underftood, 
that,  fince  thofe  laws  were  enaded,  the  only 
method  by  which  a  man  ought  to  be  allowed 
to  prove  himfelf  a  burgefs,  is  to  produce  a  ftamp- 
ed   docket   of    his  admiffion,    if   he    was    made 

[202]  free  before  1765;  or  a  (lamped  entry  of  fuch  ad- 
miffion, if  after  that  year.  The  only  exceptions 
to  this  rule,  are,  either  when  it  appears  that,  the 
claimant  having  been  once  poffeffed  of  fuch  ftamp- 
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fd  document,  it  has  been  dcftroycil,  or  loft,  with-, 
out  any  fault  of  hi!>;  or  when,  laving  been  entitled 
to  this  evidence  of  his  admiflion,  he  has  been  re-* 
fufed  it  by  the  lault  of  another. 

Counsel  for  the  fitiing  Member ^ 

The  Committee  will  lay  out  of  the  prefent  qucfi 
tion  any  oblervations  that  have  been  made  on  tho 
contents  of  the  lil\,  fmcc  it  w^s  irregular,  and  im* 
proper,  to  enter  into  particular  remarks  upon  what 
it  contains,  before  the  court  has  determined  whc-» 
thcr  it  lliall  or  ihali  not  be  read  as  evidence. 

Although  the  iill  does  not,  in  words,  reicr  to 
any  prelcntments  or  books  from  which  it  was 
taken,  yet  it  cannot  be  doubted  but  that  it  was 
niadc  in  conlcquence  of  the  order  of  October,  i  739;  [203] 
and  Mr.  Lloyd  has  acknowledged  that  it  was  co- 
pied from  prelcntments.  It  was  made,  therefore, 
by  the  order  of  the  governing  part  of  the  corpo- 
ration; and,  though  not  written  by  the  hand  of 
the  town-clerk,  the  prelcntments  from  which  it 
was  taken  mull  have  been  furn.ihed  by  him. 
Hence  he  mull  be  confidered  as  havmg  cniruftcd 
and  employed  Lloyd'**  uncle;  and,  by  the  maxim 
ot  law,  **  ^///  jacit  fcr  aliunty  facit  fxtr  fe^  Mr. 
Lloyd,  indeed,  lias  faid,  that  it  was  written  to 
ferve  the  purpolc  of  an  ele(^tion,  and  that  the 
names  of  perlons  not  burgelFes  were  mfcrted  in  it. 
Jiut,  at  the  fame  time,  he  owns  that  he  himfelf 
was  principally  concer^ied  in  preparing  it.  What 
credit  can  be  given  to  one  \s\\o  cc-mcs  to  prove 

criminality 
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criminality  in  a  tranfadlion  in  which  he  was  him- 
lelt  a  principal  acVor  ? 

The  hfl  in  queftion  is  to  be  confidered  as  a  copy 
of  the  prelentments,  and,  as  they  are  loft,  is  now 
the  beft  evidence  of  the  rights  of  the  perfons  whofe 
names  are  contained  in  it.     It  ought,  therefore,  to 

[204]  be  admitted  to  be  read  as  fuch — "  Where,"  fays 
Chief  Baron  Gilbert,  in  his  Treatife  upon  Evi- 
dence, "  a  record  is  loft,  a  copy  of  it  may  be 
"  read,  without  fwearing  it  a  true  copy ;  for  the 
"  record  is  in  the  cuftody  of  the  law,  and  not  of 
"  the  party,  and  therefore,  if  loft,  there  ought  to 
"  be  no  injury  arifmg  to  the  party's  private  right, 
"  and  confequently  if  it  be  loft,  the  copy  muft 
"  be  admitted,  without  fwearing  any  examina* 
*'  tion  concerning  it,  fince  there  is  nodiing  with 
*'  which  the  copy  can  be  compared,  and  there-- 
"  fore  it  muft  be  prefumcd  true,  without  exami- 
**  nation  (i)." 

If,  after  all,  there  ihould  be  a  doubt  whether 
this  lift  amounts  to  legal  evidence  of  what  it  is  of- 
fered to  prove,  the  Committee  will  adopt  a  rule 
which  is  reafonable  and  juft  in  itfelf,  and  was  laid 
down  by  -Lord  Hardwicke  in  a  corporation  caufe 
that  came  on  before  him  (2),  viz.  Where  there  are 

[^05]  doubts  concerning  the  relevancy  of  evidence,  the 
court  ought  to  hear  it,  and  judge  of  the  relevancy 
afterwards  (B). 

(1)  Gilb.  Law  of  Evld.  p.  22,  23. 

(2)  ^ftre  ? 

la 
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In  the  reply,  the  counl'cl  tor  the  ]x-titloncrs  ob- 
fcrvcd, 

That,  on  the  other  fide,  they  fccmcd  to  reft  the 
admifTibihty  <  t"  tlic  hil  as  evidence  chiefly  on  lliis 
ground,  that  Mr.  Lloyd*8  tc»t:;m  ny  was  not  to  be 
believed,  but  that  Mr.  Lloyd  had  laid  nothing 
which  was  inconfiftcnt  or  unbecom  np  a  man  of 
chara(5tcr  and  veracity.  That  there  was  no  turpi- 
tude in  the  (hare  which  he,  when  a  young  man  of 
nineteen,  had  taken,  by  the  directions  of  his  uncle, 
in  preparing  the  lift,  fincc  it  was  not  his  province 
to  enquire  into  the  ulc  it  was  intended  for,  nor 
could  he  be  preluiued  to  be  capable  of  judging  at 
that  time  how  far  the  fabrication  of  it  was,  or 
was  not,  culpable.  That,  in  order  to  entitle  the 
counfel  for  the  fitting  member  to  confidcr  the  lift 
as  a  copy  of  legal  documents  which  have  been  loft, 
they  ought  to  prove  that  fuch  documents  once  ex- 
iftcd.  That  this  had  not  been  done.  That  it  [-106] 
does  not  follow,  bccaufe  there  is,  during  a  certain 
perio<l,  a  chafm  in  the  books  of  the  borough,  that 
there  once  exiftcd  books  correiponding  to  that  pe- 
riod-,  and  that,  though  Mr.  Lloyd  had  faid  that 
the  lift  was  taken  from  prelentments,  it  had  not 
been  Ihown  that  the  perlons  nan;ed  in  thofc  pre* 
fcntmcnts  had  been  enrolled  in  the  lect-books  as 
fworn  and  admitted. 

The  Gommittec,  after  clearing  the  court,  and 
deliberating  among  themfelvcs,  rcfolved. 

That  the  lift  of  i  741 ,  as  entered  in  the  council- 
book,  W.U)  not  admifTiblc  as  evidence. 

IV 
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IV.  and  V.  The  queflions  concerning  the  4th 
and  5th  clafs  of  votes  (1),  were  taken  up,  and  ar- 
gued, together. 

The  objediion,  with  regard  to  the  firfl:  of  them, 
was  principally  founded  on  evidence  of  a  fuppofed 
[207]  irregularity  in  the  entries  on  ftamps  which  were 
made  during  the  poll,  viz.  That  they  were  not 
made  by  the  town-clerk  j  and  that  proper  enqui- 
ries were  not  made  touching  the  identity  of  the 
perfons,  but  that  they  w^ere  enrolled  in  the  ftamp- 
ed  corporation-book,  and  admitted  to  poll,  if  their 
names  appeared  in  prefentments  with  the  letter  S. 
fubjoined. 

The  Committee,  however,  determined  the  ab- 
ftract  queilion,  and  fubjoined  a  qualification  to 
their  refolution,  in  order  to  prevent  any  inference 
that  they  meant  to  tie  up  the  counfel  for  the  peti- 
tioners from  calling  in  queftion  the  right  of  per- 
fons in  the  4th  clafs  of  voters,  on  the  ground  of 
their  being  in  faft  different  people  from  thofe 
whofc  names  appeared  on  the  prefentments. 

The  refolution  and  quaHfication,  as  delivered 
by  the  Chairman  to  the  counfel  were  as  follows : 

Refolved,  "  That  the  voters  whofe  admlffions 
"  were  {lamped  during  the  poll  prior  to  their  vot- 
*'  ing,  are  to  be  admitted  as  legal  voters  at  thi^ 
•*  eledion.*' 

(i)  Suprfiy  p.  188. 

•'  The 
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*'  The  parties  arc  to  underftand  that  this  rcfo- 
lution  goes  mere  y  to  the  legality  of  the  (lamp- 
ing the  ad  niflions  during  the  poll,  l)cforc  the 
voters  had  polled,  and  not  to  any  other  right 
whatloevcr  (C)." 


The  counfel  for  the  petitioner  contended,  on  the 
5th  head, 

Thar,  by  tlie  adts  of  Parliament,  a  man  cannot 
give  the  inftrumcnt  of  his  admiflion  as  a  burgcfs 
in  evidence,  unlcfs  it  be  (lamped,  and  that  this 
being  the  beft  evidence,  it  mull  be  proved  that 
it  has  not  been  in  his  power  to  obtain  it,  other- 
wife  no  other  proof,  of  an  inferior  fort,  can  be  re- 
ceived. Thar,  as  the  pcrfons  whofc  admiflions 
were  entered  on  (lamps  alter  they  polled,  did  not 
givx,  and  could  not  have  given  this  bed  evidence 
to  the  mayor,  he  ought  to  have  rcjcdcd  their 
votes.  That,  \i  he  could  not  legally  receive  thcni 
at  the  poll,  it  wab  now  t lie  duty  of  the  CommitUe 
to  rejedl  them,  fmce,  with  regard  to  the  right  of 
each  individual  voter  obje<fted  to,  they  were  fitting 
in  judgement  on  the  very  fame  caufc  which  the 
mayor,  as  returning  ofticer,  decided  ujvmi  :\t  th.c  [209] 
cledlion. 

On  the  part  of  the  fitting  member  it  was  in- 

fifted. 

That,  where  a  (l:imp  is  required  to  authenticate 
any  adl,  or  inftrument  as  evidence  ot  fuch  aft,  at 
whatever  time  the  (lamp  is  added,  it  operates  re- 

irofpcftivcly. 
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trofpedlvely^  and  authenticates  the  inftriiment 
from  the  beginning.  Tliat  in  cafes  of  admiffion^ 
as  foon  as  the  admiflion  is  entered  on  ftamps,  thd 
(lamps  confirm  the  pre-exifting  right,  and  fub- 
llantiate  every  adl  of  the  burgefs  in  the  interval 
from  his  admiflion*  That,  when  an  ejedment  has 
been  brought,  and  the  plaintiff  non-fuited,  becaufe 
the  deed  on  which  he  founds  his  title  was  not 
ftamped,  on  the  trial  of  a  new  ejeftment,  if  the 
deed  has  been  flamped  in  the  interval,  it  may  be 
given  in  evidence,  and  will  prove  the  title  as  ac- 
cruing from  the  firft  date  of  the  deed,  not  from 
the  time  of  ftamping.  That^  if  an  order  of  Juf-^ 
tices  has  been  made  for  removing  a  pauper,  who 
[210]  claims  his  fettlement  under  an  indenture  of  ap^ 
prenticeiliip,  becaufe  the  indenture  was  not  flamp- 
ed, on  an  appeal,  if  it  is  flamped  in  the  interval, 
the  order  will  be  quaflied  *. 

That  there  are  many  inflances  where,  when  two 
ftamps  are  rcquifite  to  a  deed,  and  the  deed  has 
been  offered  in  evidence  having  but  one,  the  court 
has  direded  that  it  fliould  be  fent  out  to  have  the 
other  added  immediately,  and  then  has  received  it 
in  evidence.  That,  by  the  indemnification  a6l  oi 
14  Geo.  III.  cap.  47.  §  3.  the  voters  in  queflion. 
(though,  at  the  time  of  being  admitted,  they  neg- 
ledled  to  enter  their  admJfTions  on  fhamps,)  having 
done  fo  within  the  time  limited  in  the  flatute,  were 
entitled  to  all  the  benefit  and  advantages  accruing 

tc 
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to  them  as  freemen,  in  like  manner  as  If  tbcir  ad- 
midions  had  been  (lamped  nb  initio. 

The  IcdiDn  ot  tlic  llatiUc  rctcrrwd  lo,  was  read, 
.and  is  as  follows  (i). 

"  And  whereas  the  appointments  of  divers  [211] 
"  clerks  of  the  {Kacc,  town-clerks,  and  other  pub- 
lic officers,  and  the  admifllons  of  divers  mcm- 
*'  bcrs  of  cities,  corporations  and  boroiif^h -towns, 
"  or  the  entries  of  fuch  admiflions  in  \\\z  court- 
'*  books,' roils,  or  records  of  fuch  citic>,  corpora* 
**  tions,  and  bonvjgh-towns,  which,  by  feveral 
•*  adts  of  Parliament,  arc  required  to  be  (lamped, 
"  may  not  have  been  provided,  or  the  fame  not 
(lamped,  or  may  have  been  lodor  midald,  be  it 
furtluT  enabled,  That,  for  the  relief  of  fuch 
perlons  whole  appointments  or  admiflions,  or 
**  the  entries  of  whole  admilFions,  as  aforefaid,  may 
**  not  have  been  provided,  or  not  duly  (lamped,  or 
**  where  the  fame  iiave  been  loft  or  miilaid,  it  Ihall 
"  and  may  be  lawful  to  and  for  fuch  perloQS,  oa 
**  or  before  the  25th  day  of  December,  one  thou- 
"  fand  \i:\c\\  hundred  and  fcventy-fivc,  to  provide, 
"  or  caufe  to  be  provided,  appointments  and  ad- 
**  mi(rions,  or  entries  of  admiflions,  as  aforefaid, 
**  duly  ftamped,  or,  in  fuch  cafes  where  fuch  ap-  [i^*] 
**  pointments,  admiiTions,  or  cnUic*  of  admiflions. 


C( 


<< 


(i)  It  is  printed  in  Mr.  lion,  nothing  but  the  t  tic  \% 
Pickering*!  o/ia'vo  edition  of  given,  as  a  fimilA/ aA  pAfliri,  £ 
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*^  as  aforefaid^  have  been  made  or  provided,  but 
have  not  been  duly  ftamped,  to  ])roduce  iuch 
appointments,  admifTions,  or  entries  of  admif-' 
fion  as  aforefaid,  to  the  commiffioners  appointed 
to  infpedl  and  manage  the  revenues  of  the  (lamp- 
duties,  to  be  duly  ftam.ped  ;  which  flich  com- 

"  mifnoners  are  hereby  authoriied,  empowered,  and 

"  required  to  duly  ftamp,  on  payment  of  the  du- 
ties firfl  payable,  or  to  have  been  paid  on  fuch 
appointments,  admiillonsi  or  entries  of  ad- 
mifTions  as  aforefaid,  without  any  fine  or  for- 

"  feiture   thereon;    and   fuch  perfons  fo   provid- 
ing   appointments,    admiflions,    or    entries    of 
admilTions  as  aforefaid,  duly  ftamped j  or  pro- 
curing the  fame  to  be  duly  ftamped  in  man- 
ner aforefaid,  are  and  Qiall  be  hereby   confirmed 
and  qualified  to  adl  as  clerk  of  the  peace,  town-  i 
clerk,  or  other   public  officer,    or    member  or 
members,  officer  or  officers,  of  fueh  cities^  cor- 
porations and  borough-towns  refpecftively,  to  all 
[213J     "  intents  and  purpofes,  and  fliall  and  may  hold 
and  enjoy,  and  execute  fuch  office  or  officesj  into 
which  he  or  they  has  or  have  been  eledied,  not- 
w^ithftanding  his  or  their  omiffion,  or  the  omifficn 
of  any  of  their  predeceffors,  in  fuch  cities,  cor- 
porations, or  borough-towns^  as  aforefaid;  and 
(hall  be  indemnified  and  difcharged  of  and  from 
all   incapacities,  difabilities,    forfeitures,  -penal* 
ties,  and  damages  by  reafon  of  any   fuch  omif- 
fion i  and  none  of  his  or  their  a<5ts  fhall  be  quef- 
"  tioned  or  avoided  by  reafon  of  the  fame/' 
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The  counfcl  for  the  petitioners  in  reply,   ad- 
mit tM, 

T11J.L,  WxiLic  a  iLuii^j  lb  if^juucJ,  wiien  once  tuc 
liiftrumcnt  is  ftampecJ,  it  authenticates  anci  give? 
validity  rctrofpcdivcly  to  acls  done  before  the 
flamp  was  added.  That,  therefore,  on  a  new  elec- 
tion, the  biirgefles  of  Cardigan  whole  admilTions 
were  entered  on  flamps  a/ur  the  lad  j>oll,  miglit 
^ive  fuch  admiifions  in  evidence  to  fliew  that  their  [214] 
right  had  accrued  i/^/ar^'  the  lad  poll.  But  they 
argued  that,  as  thofe  men  were  not  poireHcd  of 
this  legal  evidence  of  their  right  at  the  lad  poll, 
the  Committee,  who  were  now  trying  whether  they 
ouglit  to  have  been  admitted  to  vote  on  that  occt- 
flon,  could  not  proceed  on  the  fuppofition  of  their 
having  been  then  poflcllcd  of  fuch  evidence,  and 
mud  therefore  conlider  ihem  as  not  having  been 
entitled  to  vote  at  that  time.  That  the  cafe  of  a 
fccond  cic:^ncnt  is  not   fimilar  to  the  prefenr,  a 

cond  <^,  -nt  being  entirely  a  new  caufe,  and 

ke  a  feconil  elcdion,  where  the  parties,  if  they 
are  become  poUlired  of  new  evidence,  may  avail 
tiieinrdves  of  it.  That  a  new  trial  was  never 
granted  in  an  ejedment  ca\ife,  becaufe  a  deeil, 
which  could  not  be  produced  on  the  fird  triaj,  as 
nc^t  being  dam|)cd,  had  been  llamj>ed  fmcc  fuch 
trial.  That,  in  the  cafe  put  of  the  removal  of  a 
pauper,  the  (nightni  trial  of  the  caufe,  as  to  the  pa- 
ridi  appealing,  is,  in  truth,  at  the  felfions,  as  the 
parilh  is  not  till  then  heard,  and  that,  to  be  fure, 
Vol.  hi.  M  ihc 
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the  iirfl  time  fuch  parifli  is  heard,  they  may  avail 
thcmfelves  of  fuch  legal  evidence  as  they  are  then 
poffefied  of,  in  the  fame  manner  as,  in  a  trial  in 
ejedlment,  a  party  may  avail  himfelf  of  a  deed 
ftamped  after  the  adion  brought,  but  before  the 
trial.  That  the  cafe  is  the  fame  when,  a  fecond 
ftamp  being  necefiary,  it  is  added  before  the 
deed  is  given  in  evidence.  That  thofe  cafes  did 
not  apply  here,  fmce  the  only  queftion  before  the 
Committee  was.  Whether  certain  votes  received 
by  the  mayor,  ought  to  have  been  received  by  him  f 
That,  if  they  ought  not,  the  Committee  could  not 
allow  them  as  legal  votes  at  the  laft  eledlion. 

The  Committee  refolved. 

That  perfons  whofe  admiflions  were  (lamped  af- 
ter their  votes  were  given,  were  not  to  be  allowed 
as  legal  voters  at  the  lafc  eledtion  (D.) 

VI.  The  fixth  clafs  of  voters  for  the  fitting 
member  were  objeded  to,  as  falling  within  the  dif- 
[216]  qualification  of  the  ftatute  of  3  Geo.  III.  called 
the  Durham  avft.  ^  This  objedion,-  it  fhould 
feem,  ought  to  have  been  made  before  the  two 
quefhions  immediately  preceding,  becaufe,  if  it 
had  been  determined  in  favour  of  the  petitioners, 
the  two  foregoing  queftions  could  not  have  arifen. 

The  v/ords  of  the  flatute  are  thefe  : 

"  No  perfon  whatfoever  claiming  as  a  freeman 
"  to  vote  at  any  election  of  members  to  ferve  in 

"  Parlia- 
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Parliament  tor  any  cily»  town,  port,  or  l)orou^!i 
in  Kn^hm'J,  Wales,  and  tlic  town  of  Bcnvick 
upon    I'wccd,    wlicre    fuch     voter's    rl  f 

**  voting   is   as  a   freeman  only,  fliall  be  admit- 
"  tccl    to   give   liis    vote  at   fuch  election,  unlc^i 
**  fuch  \\Qr\oi\ /ha/I  have  been  aAmllttd  to  the  frcc- 
"  doni  of  fuch  city,  town,  or  borough,  twelve  ca- 
**  lendar  months  before  the  iirfl:  day  of  fuch  clcc- 
''   lion    (K);  and  if  any  pcrfon  (hall  prcf  *o 

'*  give  hi     ^      •  as  a  freeman  at  any  cltviKii  of 
^*'  member.,  lj  iervc  in  Parliament,  contrary  to  the 
'*  true  intent  and   meaning  of  this  act,  he  fhall, 
"  for  ever)'  fuch  offence,  forfeit  and  pay  the  fum 
'*  of  one  hundred   pounds  to  him,  her,  or  them     [217] 
"  who  Ihall  inform  or  fuc  for  the  fame;  and  the 
^*  vote  given  by  fuch  perfon  (lull  be  void  and  of 
**  no  elilcl. 

"  Provided  always.  That  nothing  herein  con- 
^*  tained  f-^ '''  "Xtend,  or  be  confl.rued  to  extend» 
**  to  any  j. ......  entitled  to  his  freedom  by  biith, 

'*   marriage,  or  fervitudc,  according  to  the  cuftom 
'^  or  ula;^e  of  fuch  city,  town,  port,  or  borough 

The  counfel  for  the  petitioncn  contended. 

That  the  admiffion  meant  by  the  ftatute  is  the 
kI  mi  (lion  upon  (lamps.  That,  till  fuch  admi(rion 
on  (lamps    the  party  is  to  be  confidercd  as  having 

only  an  inrhn.Uc  right  to  \\\^  frt^dom.  not  as  being 

(1)  3  Geo.  III.  cap.  15.   \  I. 

M  :  a  com- 
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a  complete  freeman;  and  that,  as  the  titles  of 
birth,  marriage,  or  fervitude,  are  the  only  inchoate 
rights  excepted  out  of  the  difquaUfying  claufe, 
perfons  entitled  by  any  other  fort  of  inchoate  right, 
as  prefentment  or  eledlion,  are  within  the  difquali- 

[218]  fication.  They  faid,  That,  at  lead,  the  words  of 
the  ftatute  are  capable  of  this  interpretation.  That 
there  could  be  no  inconvenience,  and  there  would 
be  many  advantages,  from  fo  conftruing  it.  That 
perfons  chofen  burgcffes  have  it  in  their  power  to 
complete  their  right  by  demanding  to  be  admitted 
upon  llamps  as  foon  as  they  are  chofen.  That  the 
legiflature  had  two  purpofes  in  making  the  fliamp 
laws ;  one,  that  the  ftamped  inflruments  might  be 
authentic  documents  of  the  matter  contained  in 
them;  the  other,  to  increafe  the  public  revenues 
by  the  fhamp  duties.  That  both  thofe  ends  would 
be,  in  a  great  meafure,  frufcrated  as  to  admifTion  to 
thQ  freedom  of  a  borough,  if  it  were  to  be  holden 
that  a  man  may  be  a  complete  burgefs  without  any 
ftamped  admiffion,  and  that  it  is  fufficient  if  he 
procure  fuch  ftamped  acjmiftion  the  inftant  before 
it  becom.es  neceftary  for  him  to  produce  it  as  evi^ 
dence  of  his  right.  That,  if  the  law  were  to  be  fo 
underftood,  burgeifes  would  never  think  of  having^ 

[219]  ftamped  admifilons,  unlefs  they  fhould  find  them 
neceltary  for  a  fuddcn  occafion,  fo  that  many  would 
die  without  ever  having  been  admitted  upon 
ftamps,  by  which  means  the  revenue  would  be  de- 
frauded, and  the  legal  evidence  of  fuch  perfons  hav* 
ing  been  freemen  would  be  loft. 

2  On 
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On  the  part  of  the  fitting  member  it  was 
anfwcrccl, 

"  Thar,  whc;n  a  burgcfs  is  elcftcJ,  or  prefenteJ^ 
and  ihtnfivorn  /w,  his  right  is  complete.  That  the 
fwearing  in,  Vo  the  fort  of  admifllon  meant  by  the 
flatutc.  Tliat,  if  the  dodrine  of  the  counfcl  for 
the  petitioner  were  true,  it  would  follow,  that, 
before  the  (lamp  acfts,  there  never  had  been  fuch  a 
thing  as  a  complete  right  of  freedom  in  a  bo- 
rough. '  hat,  from  the  words  of  the  laft  (lamp 
a(^,  it  is  plain,  that  the  admifTK^n  is  confidcrcd  as  a 
thing  (hdintft  from,  and  previous  to,  the  entry 
thereof  upon  (lamps.  The  words  arc,  "  For  every 
**  (kin,  &c.  on  which  fliall  becngrolicd,  &c.  in  the 
**  court-book,  roll,  or  record,  of  any  coq^oration  or 
"  company,  any  cntry\  minute^  or  mimorandum  of  any  [220] 
^*  admijjlon  into  any  corporation  or  companv,  the 
^'  fum  of  two  (hillings." 

The  Committee  refolved, 
I- 

That  it  15  not  ncceiTarN',  by  the  (latute  of  3  Geo. 
|II.  for  freemen,  wllBpl'e  right  in  ever)'  other  reljx*<fl 
is  complete  a  year  before  an  elc(flion,  to  have  their 
admiffions  entered  on  (lamps  twelve  calendar  months 
before,  in  order  to  qualify  them  to  vote  at  fucj^ 
clesflion  (U.) 

VII.  As  to  the  feventh  clals  of  voters  for  the 
fitting  member,  although  both  the  names  and  dc- 
fcri|)tions  in  the  corporation-books  agrccti  with 
thole  on  the  poll,  the  counfcl  tor  the  petitioners 

.M  3  con- 


220  CASE     XXIX. 

contended,  Thatj  as  there  are  fuch  numbers  of 
perfons  of  the  fame  name  in  Wales,  and,  as  Mr. 
Johnes's  agents  were  not  permitted  to  enquire  into, 
the  identity  of  tiiore  voters  during  the  poll,  it  was 
now  the  bufmefs  of  the  counfel  for  Sir  Robert  Smyth 
to  prove  their  indentity. 

The  Committee,  however,  refolved, 

[221]  That,,  as  to  this  clafs  of  voters,  the  onia  of  dif- 

proving  the  identity  of  the  perfons  lay  upon  the 
counfel  for  the  petitioners. 

In  confequence  of  the  foregoing  refolutions  of 
the  Committee,  lifts  were  prepared,  by  th?  agents 
on  each  fide,  of  the  number  of  votes  which  were 
difqualified  by  fuch  of  them  as  were  in  favour  of 
the  petitioners;  and,  (in  confequence  of  this  fort 
pf  fcrutiny)  the  counfel  for  Sir  Robert  Smyth,  on 
the  9th  day  of  the  trial,  admitted,  that,  as  the 
poll  then  fcood,  there  was  a  majority  of  58  in  fa- 
vour of  Mr.  Johnes. 

Upon  this,  Smyth's  counfel  endeavoured  by 
evidence  to  iliow,  That  the  condud  of  Johnes's 
agents,  before  and  during  the  eledion,  had  been 
iuch,  and  that  the  poll  had  been  fo  carried  on,  on 
his  part,  that  there  was  the  greateft  reafon  to  be- 
lieve, that  thofe  perfons  who  had  voted  for  hmi, 
in  confequence  of  ftampedadmiflions  in  the  books, 
were  not  the  perfons  who  really  had  been  admitted, 
.but  that  they  were  men  who  had  falfely  perfonated 
thofe  who  were  entitled  under  thofe  admiffions  : 

That  his   counfel,  therefore,  ought  to  be   put 

upon 
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upon  identifying  his  votes,  in  like  manner  as  the 
counfcl  for  the  fitting  member  had  been  obligcil 
to  do. 

The  greatcft  part  of  the  voters  for  Mr.  Johncs, 
were  burgcflcs  of  Lampeter. 

By  tlic  ftatute  of  3  Geo.  III.  cap.  15.  it  is 
enaded,  "  That  the  mayor,  bailiff,  town-clerk,  or 
**  oilier  officers,  of  any  corporation,  having  the  cuf- 
"  tody  of,  or  power  over,  the  records  of  the  fame, 
*'  fhall,  upoft  the  demand  of  any  candidate,  or  his 
**  agent,  or  any  two  freemen,  on  the  payment  of 
**  one  fliilling,  permit  fuch  candidate,  agent,  or 
**  freemen,  between  the  hours  of  nine  in  the  morn- 
*^  ing  and  three  in  the  afternoon,  at  any  time  before^ 
**  and  within  one  month  after,  an  elesflion,  to  in- 
**  fped  the  books  and  papers  wherein  the  admifTion 
"  of  freemen  flvall  be  entered."  A  penalty  of 
100/.  is  impofed  on  the  officers  above  fpecified  for 
every  rcfufal  (i). 

It  appeared,  That  Mr.  Lewis  Rogers,  an  attor-  [223] 
ney,  and  agent  for  Sir  Robert  Smyth,  went  to  Lam- 
peter fevcral  times,  between  the  5th  of  0(ftolxT 
and  tlie  time  of  the  elecflion,  to  demand  an  in- 
fjKiflion  of  the  corporation-books,  of  the  port -reeve. 
That  he  never  found  him  at  home,  and  that  he 
never  enquired  for  him  any  where  clfc.  That  he 
went  to  Mr.  Adams's  houfe,  (who  is  lonl  of  the 
manor  of  Lampeter,)  to  afk  for  the  books,  thinking 
they  might  be  there.     That  he  there  enquired  for 

M  4  Mr. 
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Mr.  Adams's  ag^ent,  (one  Jenkins)  and  lor  Davi4 
Davies,  the  town-ckrk  of  Lampeter,  and  was  told, 
they  were  not  there.  That  he  left  his  name,  and; 
the  buhnefs  he  came  v.pon,  but  not  in  writing. 
One  Brookman,  who  had  been  butler  to  Mr. 
Adams  in  Odober,  1774,  faid.  That  he  went  to 
the  door  wdien  Rogers  afked  for  Jenkins,  and  that 
he  refufed  him  admittance.  That  both  Mr.  Adams 
and  Jenkins  had  told  him,  that  neither  Jenkins, 
the  town-clerk,  nor  the  port-reeve,  were  to  be  feen 
by  any  body.  That  the  port-reeve  was  often  at 
[224]  Mr.  Adams's  houfe,  in  the  month  of  Odober. 
That  both  Mr.  Johnes  and  his  father  were  there  at 
different  times,  when  the  port-reeve  was  alfo  there. 
7'hat  the  gentlem^en  were  generally  in  the  fame 
room  together,  and  feldom  went  cut.  That  they 
had  ftamped  books  before  them,  which  they  faid 
were  the  Lampeter  books.  That  he  had  feen  them 
waiting  in  thofe  books,  but  could  not  fay  what 
they  were  writing.  That  Mr.  Jenkins,  the  town- 
clerk,  and  the  port-reeve,  had  ail  faid  to  him,  that 
the  whole  eledlion  depended  on  ikemfelves^  and  the 
bo  ks  bjing  kept  fecret. 

It  did  not  appear  that  the  books  had  ever  been 
dem^anded  of  the  port-reeve,  perfonally,  at  his  own 
houfe. 

There  were  marks  of  rafures  in  many  parts  of 
thole  Lampeter  books,  and  it  appeared,  that,  when 
objtdtions  were  made  to  the  identity  of  Mr.  Johnes's 
voter?,  on  the  around  of  a  difference  between  the 
accounts  they  gave  of  themfelves,  and  the  defcrip- 

tions 
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tioas  in  the  ix)oks,  or  bcc^iafc  of  rafurcs  in  the 
*  entries  of  their  admifTions,  bis  agents  jarticularly 
Mr.  Wat  kins,  anfwcrcJ,  that  there  coiu'J  be  no  azer^ 
fTjent  againjl  a  record^  and  that  parole  evidence  could 
not  be  received  to  contradiift  a  record.  This  an- 
hvcr  was  often  made  during  the  courfe  of  tliC 
clcdioni  but  Mr.  W'atkins,  in  his  evidence,  f.i!, 
that  he  had  only  made  fuch  anfwcr  in  cafes  i .^c 
I  he  following,  viz,  where  a  voter  declared  that  he 
had  been  admitted  in  April,  and,  by  the  entry  of 
his  admifTion,  it  apj^arcd  to  have  been  in  May. 
Several  witncfljs  faid.  That  notwiihftanding,  and 
after,  thofc  anfwers  by  Mr.  Johncb's  agents,  many 
quellions  were  put  to  his  voters  both  by  his  own 
agents,  and  thofe  of  Sir  Robert  Smyth,  toafcertain 
their  identity.  That  this  point  was  ftriif^ly  fcruti- 
nized.  That  Sir  Robert  Smyth's  people  did  not 
offer  any  evidence  to  difprove  the  identity  as  cft.v 
blillied  by  the  examination  of  the  voters  thcmfelves. 
Mr.  Wat  kins  faid,  he  particularly  recolleded,  thai 
icveral  had  been  rejected,  becaule  the  parole  account 
they  gave,  of  the  dates  of  their  admiffions,  differed  [-16] 
from  the  entries  in  the  books;  and  that  none  feemcd 
to  be  received  to  {)oll,  unlefs  the  mayor  was  lati*- 
fied  of  their  right,  nor  until  the  litimg  membcr'> 
agents,  being  afked  if  they  were  fatistied,  faid  ihcy 
were. 

The  Committee,  after  hearing  the  counfcl  on 
both  fides  on  this  point,  refolved, 

That,  as  the  identity  of  Mr.  Johnes's  voicr>  In  . 

bcco 
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been  fcrutlnized  at  the  poll,  it  was  not  incum- 
bent on  his  counfel  to  identify  them  before  the 
Committee  (D.) 

After  this  lafl  refolution  was  declared,  the 
counfel  for  the  fitting  member  acquainted  the 
Committee,  that  they  had  nothing  farther  to 
olver.  The  poll  therefore  remained,  according  to 
their  admilTion,  with  a  majority  of  58  in  favour  of 
Mr.  Johnes, 

The  reader  will  have  obferved,  that  all  the  quef- 
tions  in  this  caufe,  except  thofe  concerning  the 
conflru^flion  of  the  ftamp  laws,  and  of  the  Dur- 
["227]  hani  act,  were  mere  general  points  of  evidence. 
There  were,  befides,  two  particular  queilions  of 
evidence  determined  in  the  courfe  of  the  caufe. 

I.  Mr.  Watkins,  having  ftated,  in  his  evidence 
before  the  Committee,  the  arguments  he  had  urged 
with  the  mayor  againft  the  rules  laid  down  for  the 
condudl  of  the  poll,  was  going  on  to  mention  the 
anfvver  made  by  Mr.  Cuthbert,  counfel  for  Sir 
Robert  Smyth,  to  thofc  arguments. 

This  was  objeded  to. 

It  was  faid,  that  the  arguments  of  counfel 
could  be  no  evidence  of  the  fad,  and  that  the 
mayor  could  not  be  aifeded  by  what  a  gentle- 
man who  was  counfel  for  one  of  the  parties  might 
have  faid. 

The  counfel  for  the  petitioners  contended.  That 
whatever  a  third  perfon  faid  of  the  mayor  in  his 
prefence,  was  evidence  of  the  mayor's  condud:  on 
that  particular  occafion. 

The 
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The  Committee,  after  deliberation,  came  to  the 
following  rclolution  ; 

Kcfoivcd,  That  the  anfwcrs  given  by  ^Ir.  Cuth- 
bert,  to  the  arguments  ot  Mi'.  Wutkins,  arc  not  ad- 
miflible  evidence. 

2.  When  the  Committee  had  determined,  that  [228] 
tlie  counlcl  for  tlic  (ittin^  member  Ihouid  identify 
thofe  of  his  voters  whole  dcfcrijiiion  un  the  jx)ll 
diflered  from  tliat  in  thw-  book,  tiicy  were  going  to 
call  Mr.  Colby,  the  nii.yor,  to  prove  the  identity 
of  one  of  thole  voters. 

On  the  part  of  the  petitioners  it  was  objcdlcd, 
That  Mr.  Colby  was  criminally  charged  in  the 
petitions.     That  the  tendency  oi  hi^  evidence  muft 
be  to  acquit  himfelf,  and,  conlequently,  liut   he 
was  not  an  admilfible  witnels. 

it  w  iS  aiilwcred. 

That  nothing  criminal  had  been  proved  againft 
the  mayor;  for  that  it  had  appeareil  that,  in  con- 
dudiiig  the  poll,  he  had  adopted  the  method 
which  had  been  followed  at  the  former  election. 

The  Committee,  after  deliberation,  rcfolved, 
Ihat  the  mayor  could  not  be  admitted  to  give 
evidence  (1). 

^  Lewis  Rogers  wns  not  admitted  to  give  cvi-     [229] 
dencc,  becaufe  he  luad   been  in  the  room  during 
the  examination  of  other  witnelles,  and  could  not 
fay  he  was  an  ag';nt  on  the  trial  of  the  caulc. — 

(1)  Fi^t  imfr^.  Cafe  of  Worccf!rr. 

T»  ' 
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The  rule  is  always  made  with  an  exception  as  to. 


agents. 


,  .-On  Thurfcjay,  the  7th  of  December,  the  Com- 
mittee, by  their  Chairman,  informed  the  Houfe, 
that  they  had  determined, 

That   Thomas  Johnes,    the   younger,   Efq;  was 
duly  cletfled,   and   ought   to   have  been  returned 

(i)  Vote?,  p.  1 66 J  167.. 


(       2JO       ) 
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pAGE  187.  (A.)  The  great  lofs  of  tlmr,  and  the  con-       >^oce 
fufion,  occafioiicd  by  the  ignorance  in  which  the  parties       (A.) 
were,  till  the  cauft;  came  on,  with  regard  to  the  difi'crem  ''^ 

heads  of  objection  nnde  by  the  oj^pofitc  fide,  and  the  num* 
bcrs  of  voters  objcc'led  to  imJcr  each  head,  were  fcnfibly 
felt  in  this  cjC',  and  in  the  following  cafe  of  Worccllcr. 
An  e;ify  remedy  mi^ht  be  provided.  Hy  extending  the  rcfo- 
lutioii  mentioned  in  the  Introduction,  vol.  i.  p.  47.  N*  v. 
to  boroughs,  or  by  making  another  fioiilar  rcfolutiun  with 
regard  to  them,  all  the  fcruciny  and  examination,  which, 
being  now  carried  on  by  ihe  agents  on  each  fide  during  the 
trial,  clogs  and    retards  the  proceeding's  of  Conv  in 

cafes  where   the   voters  are  numerous  and   the  <  n% 

various,  would  be  anticipated.  The  parties  wc... .  v.  ;nc 
prepared  with  the  exact  knowledge  of  what  they  meant  to 
admit,  and  what  remained  to  be  litigated. 

The  enormous  length  of  time  which  the  Worcefter  caufe 
employed,  and  which  I  fear  may  beget,  in  fomr,  a  reluctance 
to  ukc  the  chance  of  fcrving  on  Committees  when  the  cafes 

Ar« 
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Note  are  thought  to  be  of  the  fame  fort,  has  fatisfiecl  feveral  meitJ- 
^  '^  .  bers  of  Parliament  of  the  e3<pediency  of  what  I  now  pro- 
pofe.  I  believe  it  has  been  mentioned  in  the  Houfe  that 
fuch  an  amendment  of  the  former  refolution,  or  fuch  new 
refolution,  will  be  riioved.— — As,  in  all  boroughs  where 
honorary  and  non-refident  freemen  vote,  the  voters  7nay^ 
nnd  in  fome,  I  believe,  already  do^  exceed,  in  number,  thofe 
of  any  (hire,  it  is  obvious^  that  the  reafons  which  gave  rife 
to  the  rule  refpe£ling  counties,  are  equally  flrong  with 
regard  to  fuch  boroughs*. 

Note  P.  205.  (B.)  The  rules  concerning  the  admiiTibillty  of 

("•)  evidence  have  been  eftablifhed  chiefly  with  a  view  to  thofe 
tribunals,  where  the  departments  of  trying  the  fa6ls  of 
caufes,  and  of  expounding,  and  deciding  upon,  the  lav/j 
are  entrufted  to  different  perfons.  When  thofe  two  pro- 
vinces centre  in  the  fame  judges,  as  in  Ele6tion  Com- 
mittees, the  fame  ftridtnefs  hardly  feems  to  be  ncceilary. 
Suppofe  a  qtieftion  upon  the  admiilibility  of  evidence  is 
raifed  before  a  Committee,  and  they  are  required  to  decide 
upon  it,  their  duty  then  is,  to  determine,  in  the  chara6ter  of 
judges  of  the  law,  whether  it  is  proper  to  lay  the  evidence 
offered,  and  objected  to,  before  themfelves,  in  their  other 
capacity  of  jurymen.  Now,  in  truth,  almoft  all  the  incon- 
venience which  may  be  apprehended  from  an  improper  im- 
preflion,  and  prejudice,  occafioned  by  illegal  evidence,  is, 
in  fuch  cafe,  already  incurred,  by  its  being  dated  as  what  is 
to  be  proved,  before  it  is  adtually  produced,  and  fworn  to, 

[232]  in  the  regular  form.  There  is  another  reafon  why  it  is  not^ 
perhaps,  effential  to  be  fo  fcrupulous  in  the  cafe  of  Com- 
mittees, as  with  regard  to  common  juries.  The  law  fup- 
pofes  Committees  to  be  acquainted  with  the  nature  of  legal 
evidence,  and  therefore  it  muft  be  prcfumcd,  that,  if  they 
do  admit  evidence  which  when  they  hear   it,  turns  out  to 

•  [yide  1  Lud.  Pfcf.  p.  xxx.  a  Lud.  p.  570.  Note  (A.)] 
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be  illegal,  ihcy  will  lay  no  ftrcis  upon  it  in  forming  ihcif       \(^it 
vcrdicl*.      Juries,  on  the  contrary,  by  intendment  of  law,    ^J^'\a 
are   confidcrcd  as   unacquainted  with  tt»c   nature   of  legal 
evidence. 

It  has  often  occurred  to  me,  tha*,  in  trials  at  niji  prius^ 
when  evidence  is  objetSled  to,  there  is  an  impropriety  in  allow- 
in  <;  the  counfcl  who  offers  it,  to  (late  what  he  means  to 
prove  in  the  hearing  of  the  jury,  and  this  for  the  rcaibn 
already  mentioned;  cfpeciJly  as  jurymen  are  too  apt  to 
infer,  that  evidence  Co  ofllrcd  mui\  be  both  true,  and  fatal 
to  the  p.uty  whoobJL-fls  to  if,  merely  becaufc  it  is  obje£lcd 
to.  Perhaps  it  would  be  an  improvement,  when  qucltions 
of  admiflibility  arc  rjifed,  that  the  jury,  as  well  as  the  wit- 
nedcs,  fliould  withdraw,  till  the  point  was  argued  and  de- 
cided. 

P.  2o3.  (C.)  The  meaning  of  the  rcfolution,  coupled      Kocc 
with   the  explanation,  is  fu;Kciently   clear;   but   it   mitiht        ^^-^ 
perhaps  have  been  more  accurately  exprcflcd  in  one  rcfolu- 
tion.    Thus ; 

Rcfolvcd,  "  That  pcrfons  whofe  admiflions  were  entered 
*«  on  ftamps  before  ihcy  voted,  but  afier  the  poll  began, 
*'  were  not,  on  that  account^  difquaKBed  from  voting  at  the 
«  lall  elcaion." 

P.  215.  220.  226.   (D.)   I  have  ventured  to  throw  thrfc       fsot« 
three   rcfolutions  into  a  more  accurate  and  technical  form,        U).) 
than  that  in  which  they  were  delivered;  but,  in  order  to  be      [^3j] 
fure  that  1  had  not  miiUken  their  meaning,  I  wtt  nocditit* 
fied  with  gathering  it  from  the  conduit  of  the  parties,  and 
the  Committee,  in  confcqucr.ee  of  the  rcf  *  s;  1  talked 

thj  n latter  over  fcveral  times,  both  with  i.*.  v  ..atrman,  .irJ 

•  [Vide  1  Vern.  9!.  S17*  6* 5*  >'o*  Mert$  H  «/.  f.  AmftU .t ,-1 
Harirj  V.  Hurvtyt  1  Ch.  Ca.         1  WUi.  175.] 

th« 
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the  counfel  on  both  fides.  To  convince  the  reader  of  the 
propriety  of  what  I  have  done,  it  will  be  fufficient  to  ftate 
the  words  of  one  of  the  refohuions,  as  communicated  to  the 
counfel,  and  entered  in  the  minutes  j — of  that^  for  cJcample, 
relative  to  the  fixth  clafs  of  voters.  (/%^V7,  p.  220.) 

"  Refolvedj  ••*  That  [perfonswhofc*J  admiifion?  [were*] 
''  (lamped  within  twelve  kalendar  months  before  the  elec-. 
"  tion,  are  legal  voters^  within  the  meaning  of  the  ait  of 
«  3Geo.IiI> 

Now  it  could  never  be  the  meaning  of  the  Committee 

O 

that  fuch  perfons  were  legal  voters  whatever  other  defedbg 
there  might  be  in  their  titles^  yet  the  words  certainly  exprefs 
that  propofition,  A  qualification  like  that  added  to  the 
refolution  concerning  the  fourth  clafs  (ftipra^  p.  208.)  was 
under/hod  to  be  tacitly  annexed  to  this. — The  inaccuracy 
arofe  in  a  manner  very  natural.  It  was  firH:  propofed  (after 
[234]  tlie  counfel  had  withdrawn)  to  put  the  queftion  in  the  nega- 
tive, thus,  ''  Refolved,  That,  &c.  are  tioi  legal  voters/* 
Thif,  in  point  of  form,  would  have  been  proper;  but,  when 
it  appeared  that  the  majority  of  the  Committee  were  for 
over-ruling  the  objetS^ion,  inftead  of  new  framing  the  quef:. 
tion,  it  Vv'as  only  altered,  by  (Iriking  out  the  word  '*  noi,''* 

Kote  P.  216.  (E.)  It  is  no  wonder  that  a   want  of  precifion 

(^•)  fhould  fometimes  be  obfervable  in  the  manner  of  wording 
r^/z<//Wf  of  Committees,  for  they  are  often  made  withg>ut 
premeditation,  and,  if  the  meaning  of  the  court  is  fuf- 
iiciently  underftood,  it  is  not  of  inuch  importance  to  the 
particular  caufe  (though  it  is  of  importance,  if  the  refolution 
is  to  be  of  authority,  in  fubfcquent  cafes)  that  it  Ihould  b« 
exprelFed  with  a  critical  nicety.     Inaccuracies  \v\/l'atutes  are 

•  [The  words  included  between     folutely  neceffary  to  make  the  fen- 
thefe  marks  [     "]  are   not   in  the     tcnce  complete.] 
entry  in  the  minutes,  but  are  ab- 

not 
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not  fo  pardonable ;  yet,  they  are  too  comtnoa.     The  fol-       '      *. 
lowing  is  one  of  many  inOancci  which  might  be  produced:  ^*^j 

Ey  the   Ihtutc  of   i8  Geo.   II.  cap.  |8.  the  r  -> 

eath  now  in  ufc  was  introduced  — By  that  c^^  ,  wi.i^fi 
every  voter  at  a  county  elcd^ion  is  obliged  to  take,  if  required 
by  a  candidate  or  any  other  voter,  he  is  to  fwear  that  he 
has  been  in  the  actual  poflcflion  or  receipt  of  the  rents  and 
profits  of  his  freehold  above  twelve  kaUnHar  mentht ;  (unledl 
it  came  to  him  in  fome  of  the  ways  there  fjxrcificd).  By 
fcf^.  5.  it  is  enacted,  in  like  m  inner,  that  no  pcrfon  (hall  vole, 
without  having  been  in  a<'>ual  pfHcnion,  Sec.  above  twelve 
kaUndar  month i  ;  unlcfs  he  is  within  fome  of  the  exceptions. 
There  is  a  fimilar  oath  and  provifion  in  the  flat,  of  19  Geo.  [235] 
II.  cap.  28,  relative  to  freeholders  in  counties  corporate,  and 
the  words  concerning  the  twelve  kalendar  months  arc  ex- 
aftly  the  fame.  Caji  any  enc  clearly  decide  whether  the 
twelve  months  arc  to  be  computed  backwards,  from  the 
day  when  the  particular  voter  polls,  ^r  from  the  day  when 
the  election  commenced  ?  The  interpretation,  according 
as  it  (hould  happen  to  be  one  way  or  the  other,  might,  on 
many  occafions,  decide  entirely  the  merits  of  an  election ; 
for  it  may  happen  that  many  perfons  who  have  been  free- 
holders only  eleven  months  at  the  bcgiiuiing  of  the  poll, 
fhall  have  been  in  poflcHion  above  twelve  months  at  the  time 
when  they  come  to  vote.  1  he  mofl  obvious  conftruciion* 
is,  that  the  computation  is  to  be  from  the  day  when  the 
voter  takes  the  oath,  and  gives  his  vote.  YcC  we  can 
hardly  prefume  that  the  legiflature  meant  to  draw  one  line 
with  regard  to  occalioiul  freeholders  in  counties,  and  counties 
corporate,  and  another  with  regard  to  occarional  freemen  in 
boroughs  f  i  and,  by  the  claufc  ol  3  Geo.  111.  cap.  15.  cited 

in 

•  [And    (l^'ir,;  .n  ;'           '  '                •  ^                          ;» 

rcftM6livc    Uw)   the    i.  t.v.-ii\.-.      : 

niott  confonant  to  cftabh/ltcJ  rules  j  tte«  in  right  of  ikair,  Md  rotrr« 

t  [  Much  left  can  "tf*  fup)'oU  forcountm  inrightofrmi-cb«rf^ 
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Notes  on  the  Cafe  of  Cardigan, 

in  that  part  of  the  text  to  which  this  note  refers,  a  freeman 
(who  is  not  within  the  exceptions  of  the  a6l)  in  order  to  be 
entitled  to  vote,  muft  have  been  poflefled  of  his  franchife 
twelve  kalendar  months  "  before  the/r//  day  of  the  elec- 
tion." 

and  annuities,  and  by  3  Geo.  III.  muft  have  been  reglfteied  tvvelve 

c.  24.    the    memorials   of   rent-  kalendar    months    *'    before  the 

charges  and  annuities,  (§  3)  and  **  firji  i/^of  the  eleflion,"] 
the    afllgnments    theieof,    (§   4) 
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On  Friday  the  26th  of  January,  1776,  (which  was  the 
fecond  day  of  the  meeting  of  the  Houfe  after  the  Chriftmas 
holidays)  the  Commiitee  for  tryino;  this  caufe  was  to  haye 
been  ballotted  for,  but,  as  there  were  not  100  members  pre- 
fent,  either  on  that  day,  or  the  day  following,  the  Houfe  ad- 
journed, and  the  ballot  did  not  take  place  till  the  Monday. 

On  Monday  the  29th  of  January,  the  Committee  was 
chofen,  and  confifted  of  the  following  Gentlemen  : 

Sir  Adam  Fergufon,  Bart.  Chairman  ' 

Sir  VValden  Hanmer,  Bart.     -  - 

Francis  Annefley,  Efq.      -     -  - 

Matthew  Wyldbore,  Efq.  -     -  - 

Abel  Smith,  Efq.  -     -     -     -  - 

Tho.  Edwards  Freeman,    Efq.  - 

John  Rogers,  Efq.        _     -     -  - 

John  Rolle  Walter,  Efq.  -     -  -    I J 

Thomas  De  Grey,  jun.  Efq.  -  -    '  -- 

George  Medley,  Efq.  -     -     -  - 

Cha.  Warwick  Bampfielde,  Efq.  - 

John  Tempeft,  Efq.     -     -     -  - 

Richard  Crofts,  Efq.  -     -     -  - 

Nominees, 

Sir  George  Saville,  Bart.  -     -  - 

Charles  Mellifh,  Efq.  -     -     -  -  ^ 

Petitioner: 
Sir  Watkin  Lewes,  Knight. 

Sitting  Members  : 

John  Walfh^  Efq.         Thomas  Bates  Rous,  Efq. 

Counsel  for  the  Petitioner  : 

Mr.  Kenyon,  Mr.  Hardinge,  and  (in  Mr.  Kenyon's  abfence) 

Mr.  Arden. 

For  Mr.  Waljh  : 
Mr.  Mansfield,  Mr  Serjeant  Grofe,  and  (in  Mr.  Mansfield's 
abfence)    Mr.  Morris  j  and  afterwards    (in  his  abfence) 
Mr.  Macdonald. 

For  Mr.  Rous  : 
Mr.  Lee,  Mr.  Cooper. 

\(0'  The  petitioner's  counfel  objedted  to  the  appearance  of 
the  two  fitting  members  as  two  diftin(5l  parties,  by  feparate 
coLnfcl.  This  produced  a  debate  in  the  Houfe,  but  it  was 
allf  wed  without  a  divifion.  Fide  fupra^  vol.  i.  p.  85  to  87; 
(NoteS.) 
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ON  Tucfday,  the  30th  of  January,  the  Com- 
mittee  met,  and  the  petition  was  read.     It 
let  forth  ; 

1 .  That  the  two  fitting  members  had  been  guihy 
of  bribery,  by  themfelvcs  and  agents. 

2.  That  the  mayor  and  feveral  aldermen,  anti 
juilices  of  the  city,  and  many  of  the  common 
council,  had  ad\ed  as  agents  of,  and  had  threatened, 
canvafl'ed,  and  folicitcd  great  numbers  of  freemen 
to  vote  for,  the  fitting  members,  and  had  promilcd 

that  they  Ihould   be  fet   down  as  conftablcs,  and    [240] 
have  a   certain  reward  for  their  votes;  that  they 
IkuI  bribed,  and  attempted  to  bribe  with  money, 
and  otherwilo  corrupt,  a  great   many  freemen,  to 
induce    them   to   vote   tor   Mr.   Wallh  and   Mr. 

K  3  llous 


-40  CASE     XXX. 

Rous,  or  one  of  them;  and  were  guilty  of  divers 
other  corrupt  and  illegal  pradices  for  the  fame 
purpofe. 

3.  That,  by  thofe  means,  and  other  undue 
influence,  the  mayor,  aldermen,  and  common  coun- 
cil, as  agents  for  the  fitting  members,  procured 
many  to  vote  for  them,  who  otherwife  would  have 
voted  for  the  petitioner. 

4.  That  the  rr^ayor,  feveral  of  the  aldermen  and 
juflices,  and  the  town-clerk,  for  feveral  .days  be- 
fore, and  during  the  eleiStion,  had  met  together, 
and  had  appointed,  and  fworn  in,  many  freemen 
(to  the  number,  as  the  petitioner  believed,  of  300 
and  upwards,)  to  be  conftables,  under  a  promife 
from  thofe  perfons,  that  they  would  vote  for  Mr. 
Walili  and  Mr.  Rous,  for  which  they  were  to  have 
certain  rewards  in  money  3  and   that   this  money 

[241]    was  afterwards  paid  to  them  out  of  the  funds  of  the 
city,  or  by  the  two  fitting  members. 

5.  That  a  peer  and  lord  of  Parliament  had,  by 
himfelf  and  his  agents,  interfered  in  the  eleftion, 
by  publicly  canvaffing  and  foliciting  votes  on 
behalf  of  Mr.  Walfli,  and  by  ufing  threats  to  inti- 
midate freemen  from  voting  for  the  petitioner  in 
violation  of  the  privileges  of  the  Houfe,  and  the 
freedom  of  eledtion,  and  to  the  infringement  of  the 
rights  of  the  Commons  of  Great  Britain, 

6.  That  the  (licrifF  and  returning  ofEcer  of  the 
city,  (Worcefter  being  a  county   corporate,  and 
the  Iherift'  the  returning  officer)  had  rejedled  good 
votes  tendered  for  the  petitioner^    and  had   ad- 
mitted 
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mittcd  pcrfons  not  qualified,  to  vote  for  the  fitting 
members. 

7.  That,  by  thcfe  and  other  illegal  means,  the 
fitting  members  had  procured  a  majority  on  the 
poll;  but  that  the  majority  of  legal  votes  was  in 
lavour  of  the  petitioner  (1). 

The  laft   determination  of  the  right  of  cledion    [^4*J 
was  next  read  ;  and  then  the  (landing  order  of  16 
Jan.  1775-6  (2). 

The  lafl  determination  is  as  follows  : 

II  Feb.  1747-S.  Kefulved,  "That  the  right  of 
*'  eledion  of  citizens  to  fcrvc  in  Parliament  for 
"  the  city  of  Worcefter,  is  in  the  citizens  of  the 
"  Hiid  city,  not  receiving  alms,  and  admitted  to 
"  their  freedom,,  by  birth  or  fervitudc,  or  by  re- 
"  demption,  in  order  to  trade  within  the  faid 
"  city  (3)." 

The  cle(flion  began  on  Wcdnefday,  tlic  I2tli 
of  O<ftober,  1774,  and  ended  on  Tucfday,  the 
i8th. 

The  numbers  on  the  poll  were. 

For  Mr.  Rou*;     ------  981 

For  Mr.  Wallh     -      -      .      -     -  893 

For  Sir  Wat  kin  Lewes     -  736 

For  Mr.  Bearcroft 312 

So  that  Mr.  Rous  had  a  majority  of  245,  and  Mr. 

WaKh  of  157,  ovc-r  Sir  Warkin  Lewes. 

(1)  Voiei,  31  Oil.  1775.  (3)  Journ.  rol.  xxr.  p.  510. 
p.  31,  32.  cot.  I. 

(2)  Sid/ij,  vol.  i.  p.  99,  100. 

N  4  The 
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The  obje<5ls  of  the  petitioner  were ; 

I.  To  prove  that  bribery  had  been  committed 
by  the  fitting  members,  or  their  agents  ;  and  thereby 
to  make  the  eledion  void,  as  to  them. 

II.  To  difqualify  fuch  a  number  of  the  voters 
for  the  fitting  members,  and  to  add  fuch  a  number 
to  the  poll  for  the  petitioner,  as  to  leave  a  majority 
in  his  favour,  and  entitle  him  to  be  declared  duly 
elected. 

III.  To  induce  the  Committee  to  make  a  fpeclal 
report  to  the  Houfe  of  the  various  matters  particu- 
larly alleged  in  the  petition,  againft  the  fitting 
members,  the  corporation,  the  returning  officer,  the 
peer  whofe  influence  was  complained  of,  and  the 
corrupted  voters. 

Ift  Head.]  On  the  firfl  head  witneiTes  were 
produced,  who  fwore  to  pofitive  adls  of  bribery, 
and  promifes,  by  Mr.  Walih  himfelf,  and  by  his 
agents.  There  was  no  attempt  to  charge  Mr. 
Rous  direBly\  but  it  was  contended,  that  Mr. 
Walfh  and  his  agents  were  to  be  confidered  as 
[244]  agents  for  Mr,  Rous,  who,  Hierefore,  muft  be 
affected  by  what  they  had  done. 

lid  Head.]  On  the  fecond  head  there  were  the 
following  objedions,  to  different  clafles  of  voters  for 
the  fitting  members. 

I.  To  a  great  number.  That  their  votes  had 
been  procured  by  money  or  promifes.  This  was 
the  main  point  of  the  cafe,  being  fufficient,  if 
proved  to  the  full  extent,  to  have  given  the  peti- 
tioner a  majority  over  both  the  fitting  members. 
^  By 
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Hv  a  charter  of  James  I.  the  city  of  Worccfter, 
vvhieh  Wiis  before  that  time,  and  continues  to  be, 
a  county  of  itfclf,  is  incorporated  by  the  name  of 
the  mayor,  aldermen,  and  citizens  of  the  city  of 
VVorceRcr.  There  is  a  common  council  compwfed 
of  two  bodies,  one  of  twenty-four,  the  other  of 
forty-eight,  making  together  fcventy-two  common- 
council  men.  The  number  of  citizens  is  indefinite. 
I'hc  mayor  and  fix  aldermen,  are  chofen  annually 
out  ot  the  twenty-four,  by  the  feventy-two.  Tliofe 
fix  aldermen,  and  the  mayor,  are,  by  their  offices,  [245 J 
the  juftices  of  the  peace  for  the  city. 

The  tlay  before  the  elc<5lion  began,  the  common 
council,  the  greater  part  of  whom  were  in  the  in- 
terefl  of  the  fitting  mcnibLT^,  made  the  following 
rcfblution  and  order: 

II  Od.  1774.  Refolved,  "That  it  be  rccom- 
**  mended  to  the  mayor  and  juftices  to  appoint 
'*  fuch  a  number  of  conflablcs  as  they  fhall  judge 
"  proper,  to  prefene  the  peace,  during  the  clec- 
"  tion  of  members  to  reprefcnt  this  city  in  Parlia- 
*'   liamcnt." 

Ordered,  "  That  the  expenccs  attcmiing  fuch 
•*  aj)porintment  be  defrayed  by  this  corporation." 

Accordingly,  about  three  hundreii  were  fworn 
in,  and  they  received  one  ihilling  and  fix-pcncc  a 
day  from  the  chamberlain,  out  of  the  money  of  the 
corporation,  for  a  week.  All  the  conflablcs,  ex- 
cept about  ten  or  twelve,  were  freemen ;  and 
voted  for  the  fitting  members.  At  former  eleftions 
|t  had  been  ufual  to  appoint  a  certain  number  of 

fpecial 
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fpecial  conftables  to  keep  the  peace ;  but  they 
were  not  fo  numerous  as  at  this  eledlion,  and  they 
were  paid  in  equal  proportions  by  the  candidates, 
and  not  by  the  corporation.  There  were  leveral 
of  the  perfons  appointed  on  the  prefent  occafion 
lame,  or  fo  infirm  as  to  be  incapable  of  doing 
the  duty  of  the  office ;  infomuch  that,  a  riot  having 
happened  during  the  courfe  of  the  poll,  it  was 
thought  neceflary  to  fwear  in  about  ten  or  twelve 
able-bodied  watermen.  Thefe  watermen  were  the 
only  conftables  who  were  not  freemen. 

From  the  circumftances  juft  ftated,  it  was  con- 
tended ;  That  the  appointment  of  fo  many  free- 
men to  be  conftables,  was  only  colourable.  That, 
being  all  voters,  and  having  voted  for  the  fitting 
members,  the  money  paid  to  them  was  to  be  con- 
fidered  as  bribes  given  them  by  the  corporation, 
who  were  the  agents  of  Walfh  and  Rous.  That  all 
the  votes  of  the  conftables,  therefore,  ought  to  be 
ftruck  off  the  poll. 

Befides  this,  there  were  witneffes  who  faid,  that 
two  agents  of  Walfti,  in  their  prefence,  had  offered, 
[247]  on  the  30th  of  September,  to  a  company  of  about 
25  freemen,  to  make  them  conftables  if  they  would 
vote  for  Wallli  and  Rous,  and  faid  they  ftiould 
have  a  guinea  from  each  candidate ;  and  that  many 
of  them  accepted  on  that  condition.  One  of  the 
witneffes  faid,  that  he  afkcd  whether  he  might  not 
be  half  a  conftable  if  he  polled  for  Walfli,  and  that 
he  was  told  he  could  not  be  a  conftable  unlefs  he 
would   vote  for  both.     Several  perfons  fwore  to 

decla- 
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<lcclarations  of  voters  who  were  made  conftablcs, 
iliat  they  had  received  money  from,  or  on  the 
behalf  of,  Wallh,  and  that  they  were  promifcd 
more. 

There  was  a  confiderablc  number  01  out-votcrr, 
rcfident  at  London,  Birmingham,  Kidderminflcr, 
and  other  place?,  wliofe  expenccs  were  defrayed 
by  the  fitting  members.  It  was  alfo  fworn,  that 
tliey  were  promifed  money  for  their  trouble,  by  the 
agents.  Many  declared  that  they  had  voted  in  the 
expeHation  of  a  reward.  Some,  that  they  had  re- 
ceived the  money,  after  they  had  polled. 

2.  Another  objedion  was.  That  a  great  number  [248] 
of  the  voters  for  Wallli  and  Rous  did  not  appear  to 
be  enrolled  in  the  corporation-books.  When  the 
counfcl  came  to  this  part  of  the  cafe,  as  there  had 
been  no  previous  examination  of  the  books  by  the 
agents  on  both  fides,  (i)  the  Committee  diredlcd, 
that  the  books  (hould  be  delivered  to  tho  agents 
for  the  petitioner,  for  the  puqxjfe  of  fearching 
them;  and  that  they  fhou Id  report  to  the  Com- 
mittee, on  the  day  following,  the  refult  of  fuch 
fearch.  Accordingly,  Lord  M.ihon,  (who  appear- 
ed as  a  friend  of  tiie  petiiionerj  attended  by  fevcn 
or  eight  clerks,  fit  up  all  night,  comparing  the  lift 
for  the  voters  for  Walih  and  Rous  with  the  corpo- 
ration-books ;  and  he,  as  well  as  the  clerks  who  had 
been  employed  with  him,  gave  an  account,  next 
morning,  of  the  mctluxl  they  had  purfued,  and 
that  they  had  difcovercd,  that  there  were  1 14  jKr- 

(i)  Videfu^ra^  p.  jjo,  131.     Cafe  of  Cardigan,  Note  (A.) 

fons 
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fons  on  the  poll  for  the  fitting  members  whole 
names  were  not  to  be  found  in  *  any  of  the  corpora- 
tion-books ;  befides  39  who  were  defcribed  dif- 
ferently, in  the  books,  and  on  the  poll,  as  to  their 
profeflion.  The  manner  in  which  they  had  exa- 
mined the  books  was  this :  An  alphabetical  lift  of 
all  the  voters  for  the  fitting  members  was  fubdi- 
vided  into  fix  fmaller  lifts.  The  names  beginning 
with  the  letters  A.  B.  and  C.  being  contained  in 
one,  were  delivered  to  one  clerk,  thofe  beginning 
with  D.  E.  F.  G.  to  another,  and  fo  on.  Then  a 
perfon,  affifted  by  Lord  Mahon,  read  over  all  the 
entries  in  the  books,  from  the  beginning  to  the 
end.  Whenever  he  came  to  the  name  of  any  per- 
fon which  was  contained  in  one  of  the  lifts,  the 
clerk  who  had  the  lift,  ftruck  his  pen  through  the 
name.  Having  gone  through  the  whole  in  this 
way,  there  remained  114  names  in  their  different 
lifts  which  were  not  ftruck  out,  and  which  there- 
fore, they  had  not  found  entered  in  the  books. 
Afterwards,  however,  on  re-examination  of  the 
books  by  the  agents  on  both  fides,  the  number  of 
[250]  perfons  not  enrolled  was  reduced,  firft  to  61,  and 
then  to  19.  The  19  were  given  up  by  the  counfel 
for  the  fitting  members. 

It  appeared,  that  there  had  been  great  irregula- 
rity with  regard  to  the  enrolment  of  freemen. 
Before  the  ftatute  of  5  Geo.  III.  (i)  it  had  been 
the  practice  to  enrol   the  freemen  on  a  ftamped 

(l)  Cap.  ^6.  Fidefupra,  vol.  ii.  p.  158  to  160. 

book. 
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book,  not  to  give  them  (lam[)cd  dockets  of  their 
acimifllons,  as  in  other  boroughs.  But  they  re- 
ceived on  their  admiffion  what  they  call  Copies  9 
which  contain  the  freeman's  oath  in  print,  and, 
upon  tlic  top  or  bottom  of  the  oath,  in  the  hand  of 
the  under  clerk  of  the  deputy  town-clerk,  a  memo- 
randum of  the  name  of  the  freeman,  and  the  date 
ot  his  admiffion  and  fwcaring  in.  'I'he  prefent  de- 
puty town-clerk  had  enrolled  a  great  many  who 
had  produced  copies  of  this  fort,  on  which  the  ad- 
miflions  were  mentioned  as  prior  to  his  coming  into 
the  ofHcc.  He  laid,  he  had  been  informed  by  his 
prcdecelibr,  that  many  had  been  admitted,  and 
had  received  copies,  whom  he  had  neglected  to  en- 
rol, and  that  he  had  dclired  him  to  enrol  them,  and 
promiled  that  he  would  pay  him  for  it,  which  he  had  [231  ] 
done;  and  that  he  had  enrolled  them  according  to 
the  dates  on  the  copies.  He  had  aho  enrolled 
others,  who  had  no  copies,  on  evitlence  of  their 
having  exerciled  the  franchifes  of  freemen;  or,  on 
the  teftimony  of  perfon>  who  had  been  prefent  at 
former  elecflions  wIktc  tlicir  titles  were  ftrii^>lv 
(crutini/.ed. 

3.  A  third  objedion  was.  That  certain  votcn 
had  been  made  freemen  by  redemption.  .  .  tn 
order  to  trade  within  the  city. 

4.  A  fourth.  That  fome,  who  claimed  as  freemen 
by  redemption,  had  only  paid  a  colourable  trifling 
lum,  and  were  to  be  conlidered  as  mere  honorar)' 
Ueemen. — ^Thc  couniel  for  the  petitioner  endea- 
voured to  eflabliOi,  that  there  is  a  certain  valu.. 

con- 
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confideration  or  fine  (20/.)  paid,  when  the  free- 
dom of  the  city  is  really  and  bond  fide  acquired  by 
redemption.     But  this  was  not  much  infifted  on, 

^.  It  feems  honorary  freemen  are  entitled  to 
exercife  every  franchife,  except  that  of  voting  in 

[2^2]  eledions  of  members  of  Parliament.  The  fons  of 
Ibme  honorary  freemen,  traders  in  the  city,  had 
been  admitted  to  their  freedom,  as  having  a  right 
by  birth,  and  fome  under  this  defcription  had  been 
received  on  the  poll  for  the  fitting  members. 
Thefe  were  objeded  to.  It  was  contended,  that 
the  father  could  not  tranfmit  to  the  fon,  by  defcent, 
a  title  which  was  not  in  himfelf. 

6.  Two  voters  were  objected  to,  who  live  in 
houfes  which  are  in  the  gift  of  fix  mafters,  or 
guardians,  members  of  the  corporation,  and  who 
pay  no  rent,  but  receive  u.  6^.  a  year.  It  was 
argued,  that  this  was  a  difqualification,  under  the 
words  of  the  lail  determination,  being  in  the  nature, 
of  aims. — It  did  not  appear,  that,  in  former  times, 
the  votes  of  perfons  living  in  thofe  houfes,  had  been 
obje<5led  to,  or  rejected. 

Nineteen  perfons,  who,  before  the  election,  had 
claimed  to  be  admitted  to  their  freedom,  as  entitled 
by  fervitudc,  offering  to  prove  the   execution  of 

[253]  their  indentures,  and  that  they  had  ferved  their 
time,  and  who  were  refufed,  tendered  their  votes 
for  Sir  Watkin  Lewes,  and  were  rejeded  ( i).  The 
ground  was   this:  They  were  apprentices  to   the 

(l)  Qu^re? 

cor- 
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corporation  for  the  manufacture  of  Worccfter 
Cliina,  which  is  carried  on  without  the  city ;  and 
the  mayor  and  aldermen,  who  have  the  right  of 
admitting  freemen  claiming  by  title,  contended, 
that  the  fcrvice  which  gives  a  title,  cannot  be  to  a 
corporate  body,  and  that  it  mud  be  within  the 
city. — Steel,  one  of  the  J  9,  fucd  out  a  mandamus, 
which  was  tried  after  the  cledlion,  and  being  decid- 
ed in  his  favour,  all  the  19  were  admitted  freemen 
In  December,  1774.  It  was  argued,  therefore, 
that  they  fhould  be  put  on  the  poll,  agreeably  to 
the  received  rule  in  fimilar  cafes  (i ). 

llld  Head.]  On  the  head  of  the  fpccial  report, 
ii  was  faid,  that  this  cale  required,  that  the  Com- 
mittee fliould,  in  that  manner,  tellify  to  the  [254] 
Houfe,  their  fenfe  of  the  corruption  which  had 
taken  place;  as  much  at  lead  as  any  of  ihofe  cafes 
which  had  already  been  the  fubjedt  of  fpccial  re- 
ports. The  common-council  had,  it  was  alleged, 
been,  in  their  corporate  capacity,  the  infkruments 
of  briber)' for  the  fitting  members.  The  pretext 
of  appointing  fuch  a  number  of  conftables,  was 
but  a  grofs  artifice,  devifcd  with  a  view  to  evade 
the  law,  and  they  deferved  to  be  particularly  ani- 
madverted upon  and  punifhcd  by  the  lioufe,  for 
fuch  a  (hamcful  abufe  of  their  duty,  and  the  truft 
which,  by  the  conflitution  o\'  tlu-  borouph,  had 
been  bellowed  on  then; 

(1)  ViJt fupra,  vol.  i.   Cafe     of  Sudbury.      Uff,  Cafe  of 
of  Shrcwlbu'^.     Vol.  ii.  C^fc    Dciby^ 

Tlic 
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The  principal  ground  of  complaint  againft  the 
returning  officer  was,  that,  after  having  rejected 
voters  for  the  petitioner,  who  claimed  by  birth,  as 
the  fons  of  honorar)^  freemen,  he  had  admitted 
others  in  the  fame  predicament  for  the  fitting 
members. 

When  the  counfel  for  the  petitioner  were  going 
[255]  into  the  evidence,  concerning  the  interference  of 
the  peer,  complained  of  in  the  petition,  the  coun- 
fel on  the  other  fide  objected  to  it.  They  argued, 
that,  if  the  interference  was  fuch  as  would  not 
have  been  improper  in  a  commoner,  (and  the  con- 
trary was  not  pretended)  the  Committee  could  not 
take  cognizance  of  it,  being  only  a  matter  of  pri- 
vilege, which  was  not  effential  to  the  merits  of  the 
election.  That  fuch  an  enquiry  might  have  been 
made  by  the  ancient  Committees  of  ele6lions, 
which  were  alfo  Committees  of  privileges ;  but 
that  now  there  is  a  diflin6V.  Committee  of  privi- 
leges appointed  annually,  before  whom  fuch  a  com- 
plaint ought  to  be  carried. 

The  Committee,  however,  thought,  that  they 
were  bound  to  entertain  the  evidence,  by  the  words 
of  their  oath,  as  they  were  fworn  to  try  the  matter 
of  the  petition. 

The  evidence  on  tlie  part  of  the  fitting  mem- 
bers was  entirely  defenfive.  The  direct  adls  of 
bribery,  and  the  promifes  charged  upon  Mr.  Walfli 
[256]  2.nd  his  agents,  were  pofitivcly  contradi(fled  by 
perfons  faid  to  have  been  prefent  when  they  took 
place  J  and,  in  fome  in  (lances,  by  the  perfons  who 

were 
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were  faid  to  have  given,  or  to  luve  received, 
bribes;  and  thofc  perfons  jHrrfifted  in  denying  the 
acHs  of  bribery,  when  confronted  with  the  witnellcs 
on  tlic  other  fide. 

As  to  tlie  conftablc^>  the  purport  of  the  evi- 
dence was,  'I'hat  there  had  not  been  above  100  ap- 
pointed, till  after  feveral  projxil'als  for  the  regular 
condud  of  the  poll  had  been  rejedled  by  the  peti- 
tioner. Tiiat  it  was  firft  propofed,  that  the  vo- 
ters fhould  poll  by  tallies,  which  Sir  Wat  kin  Lcwcs 
refulcd  to  agree  to,  becaufe  the  two  fitting  mem- 
l)ers  would  have  had  two  tallies  for  his  one.  Thar, 
on  this  objection,  an  offer  was  made,  to  fuffer  him 
to  poll  a  tally  for  each  tally  polled  by  either  of  the 
iitting  members,  which  he  alfo  rcfufed.  And  that 
he  likewifc  would  not  confcnt  that  a  partition 
ihould  be  built,  for  the  voters  in  iiis  interell  to 
come  to  poll  on  one  fide,  and  thofe  in  the  intercft 
of  the  fitting  members  on  the  other,  which  was  [257] 
meant  as  an  expedient  for  preventing  riots.  That, 
at  the  election  in  1773,  which  was  contefted  be- 
tween him  and  Mr.  Rous,  (Mr.  Jackfon,  then 
mayor,  being  a  friend  to  Sir  Watkin)  a  great  num- 
ber of  conftables  had  been  appointed  of  his  party, 
who  went  armed  with  bluilgeons,  and  occalioncd 
great  riots  and  confuflon.  That,  at  the  prcfcnt 
cle(fbon,  there  was  at  lead  200  or  300  |x:rfons, 
calleil  boil y- guard Imen,  who  were  chofen  by  clubs 
nt  Sir  Wat  kin's  friends  in  the  diffw-rcnt  pari(hc5,  ami 
who  attended  him  during  the  elc(^tion.  That  they 
were  paid  two  (hillings  a  day  each,  out  of  a  fund  U't- 

VuL.  111.  O  cd 
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ed  by  the  fubfcription  of  the  members  of  the  clubs*. 
That  this  circumftance  had  convinced  the  magi- 
ftrates,  that  at  leaft  i  oo  conftables  would  be  necef- 
fary  to  fce^p  the  peaces  and  that*  when  Sir  Wat- 
kin  declined  confenting  to  any  plan  for  taking  the 
poll  in  a  regular  manner,  it  became  necelfary  to 
augment  the  number.  That,  as  the  intention  was 
[^5^]  to  appoint  none  but  inhabitants,  and  friends  to 
the  corporation,  it  was  natural  that  mod  of  the 
conftables  fliould  be  freemen,  (the  majority  of  the 
inhabitants  being  fo)  and  that  they  fhould  vote 
for  the  two  candidates  whofe  caufe  was  efpoufed 
by  the  corporation.  That  there  were  no  queftions 
aiked  of  the  conftables  about  their  votes  when  they 
were  fworn  in.  That  their  appointment  could  not 
be  meant  to  influence  them  in  favour  of  Walih  and 
Rous,  for  that  they  had  all  promifed  their  votes 
to  thofe  gentlemen  before.  That  the  few  infirm 
perfons  made  conftables  were  appointed  to  afford 
them  a  protedtion  under  that  charadler.  The  pro- 
mifes  of  money  to  the  conftables  (except  the  is,  6d» 
a  day)  were  pofitively  contradidcd,  by  the  wit- 
nefles  for  the  fitting  members ;  only,  the  mayor 
faid,  he  had  given  half  a  guinea  to  one  perfon,  as 
charity,  out  of  his  own  pocket. 

It  was  contended,  that  when  voters  come  from 
a  diftance  to  ferve  a  candidate,  it  is  not  bribery  to 
pay  them  a  reafonable  compenfation  for  their  lofs 
of  time. 

*  It  appeared  that  Sir  Watkin  did  not  contribute  to  this 
fund. 

It 
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\t  was  proved,  tliat  Mr.  VVullh  had  repeatedly 
told  his  agents,  that  they  mud  not,  upon  any  ac- 
count, give,  or  promifc,  m  >ncy  or  uinci  rjwaid, 
to  the  voters  ;  and  thole  who  attended  him  on  his 
different  canvail'es  fworc,  that  he  never  went  out 
on  thofe  occafions,  without  f\i(\.  emptying  his 
pockets  of  all  the  money  in  them. 

I  have  thus  given  a  general,  though  far  from  a 
complete,  account  of  the  nature  and  tendency  of 
the  evidence  produced  on  both  fides  in  this  cafe; 
not  from  a  perluafion  that  it  can  be  of  much  fcr- 
vice  on  any  future  occafion,  but  merely  to  con- 
vey to  the  reader  fome  idea  of  a  caufe  which,  on 
account  of  its  great  length,  as  well  as  many  other 
circumdancc?,  atira(fled  in  an  cxtraordinar)'  de- 
gree the  attention  and  curiofity  of  the  i'ublic.  It 
fccmed  to  be  umlcrftood  /roM  the  Ife^iftmng^  that 
unlefs  all  the  conflablcs  were  fet  afide,  a  majority 
of  votes  mud  remain  with  Mr.  Rous:  ^ftfr  the 
di[fey€nt  infpe^ious  of  the  books ^  by  which  the  cnrvlmezi 
cffuch  a  number  of  perfons  hdd  been  dif covered  who  [260] 
were  ohjecled  to  as  not  enrolled^  it  appeared  to  be 
thought  nccelFary  that  all  the  conftiblcs  (hould  be 
ftruck.  ofl'thc  poll,  to  leave  the  pciilioner  a  majo- 
rity over  Mr.  WaKli.  The  Committee,  if  this 
was  really  fo,  had  only  to  ad>  as  a  juf)',  in  deter- 
mining the  caufe.  Indeed,  the  cafes  of  C!up|>cn- 
ham  ancTStockbridge  •  were  mentioned,  and  11  was 
argued  (but  fcemingly  not  with  much  iiopcs)  that, 
on  the  authority  of  ihofc  cafes,  it  is  not  neccllary 
for  a  petitioner,  who  has  proved  bribery  on  a  tt- 

*  Supra,  vo!.  ii.  p.  404.  414. 

o  a  ting 
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ting  member,  to  difqualify  a  majority  of  his  votes 
in  order  to  entitle  himfelf  to  the  feat.  At  leaft, 
the  Committee  made  no  particular  determination 
on  any  of  the  different  points,  and  nothing  can  be 
inferred  with  regard  to  them,  from  their  ultimate 
decifion. 

Several  important  queftions  of  evidence  were  very 
fully  difcuffed  by  the  counfel,  and  determined  by 
the  Committee.  To  the  chief  of  thefe  I  paid  par- 
ticular attention,  and  1  fliall  give  a  faithful  flate  of 
[261]  them;  being  daily  more  and  more  convinced,  by 
my  attendance  on  eled:ion  caufesi  that  it  is  higHTy 
neceffary  that  certain  fixed  rules,  with  regard  to 
evidence,  fliould  be  adopted  and  adhered  to  by  all 
Committees,  and  that  the  determinations  of  for- 
mer Committees  on  this  fubjcdl  Ihould  be  pre- 
ferved  in  writing,  becaufe,  if  they  are  not,  they 
will  be  cited  and  urged  as  authority  to  other  Com- 
mittees, from  mere  memory;  which  is  always  ex- 
tremely fallacious,  and  grows  daily  more  fo  as  the 
intervening  diftance  of  time  continues  to  increafe. 
I  fhall  diflinguifli  the  different  points  according  to 
the  days  when  they  were  argued  and  decided. 

[i.]  30  Jan.  Mr.  Williams,  the  returning  offi- 
cer, being  called  by  the  counfel  for  the  petitioner, 
to  produce  the  poll,  the  counfel  on  the  other  lide 
propofcd  to  crofs-examine  him  as  to  the  appoint- 
ment of  the  conflables,  and  other  points  of  the 
cafe. 

This  was  objected  to,  as  contrary  to  the  pradicc 
of  Committees,  and  as  what  would  be  extremely 
inconvenient  to  the  petitioner's  counfel,  by  antici- 
pating 
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jnting  the  defence,  before  they  liad  examined  wit- 
ncfTcs  to  cflablilh  the  charge. 

On  the  part  of  the  fitting  members  it  was  an- 
fwercd,  That  it  is  the  eflablifhcd  practice  in  other 
courts  of  juflice,  for  one  party  to  crofs-examinc 
witncflls  called  by  tlic  other  party  merely  for  the 
produdlion  of  deeds,  or  writings;  and  that,  as  the 
petitioner's  counfcl  might  call  tiieir  wiineiTes  in 
the  order  they  chofe,  the  inconvenience,  if  any, 
was  to  be  imputed  to  thcmfelves. 

The  court  being  cleared,  the  Committee,  after 
deliberation,  determined. 

That  the  counfel  for  tiie  fitting  members  fliould 
not  crofs-examinc  the  witnefs,  to  the  appointment 
of  the  conflablcs,  at  that  time, 

[2.]  31  Jan.  One  James  Finchcr  was  going  to 
give  an  account  of  the  conducl:  of  a  Mr.  Swift, 
tending  to  afieci  Mr.  VValfli. 

The  |Ktitioner's  counfel  objected  to  this,  becaufc    [263] 
no  evidence  had  been  prcvioudy  given  to  flicw  that 
Swift  was  an  agent. 

The  point  was  argued,  antl  the  court  being 
cleared,  the  Committee,  after  deliberation,  rc- 
folved, 

"  That,  when  evidence  is  propofed  to  be  pro 
**  duced  of  the  criminal  ads  or  convcrfation  of 
"  any  perfon  alleged  to  be  an  agent  of  any  of  liic 
**  parties,  agency  Ihall  be  prcviv)ully  prtned^A^** 

This  refolution  was  accompanied  willi  the  fol- 
lowing dircdion  to  the  counfel : 

o  J  **  The 
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"  The  Committee  exped  that  the  counfel,  im^ 
"  mediately  after  proving  the  agency  of  any  perfon, 
"  fliall  proceed  to  the  proof  of  the  criminaHty  of 
"  fuch  a2;ent." 

6^  The  idea  of  any  agent,  whether  general,  or 
for  a  fpecial  purpofe,  or  ilngle  ad ;  whether  for- 
mally commlfTioned,  indire(^ly  authorized,  or 
avowed  after  the  a5l  done^,  does  not  feem  to  be  of 
difficult   comprehenfion.     Yet   the  feveral  defini-r 

[264]  tions  of  ^'  agent,"  which  were  given  in  this  caufe, 
were  very  far  from  being  fatisfadory.  They  ferv- 
ed  ftrongly  to  confirm  the  old  maxim  j  Definitiones 
in  jure  fiint  periculofa. 

[3.1  19  Feb.  On  the  yth  of  February,  one  Tho- 
mas Collins  had  been  examined,  and  it  appeared 
that  he  had  gone  to  different  voters  in  the  intereft 
of  the  fitting  members,  pretending  to.  be  their 
friend,  in  order  to  draw  from  them  declarations 
that  they  had  received  money  for  their  votes ;  but 
in  giving  his  evidence,  he  prevaricated  in  the 
groffeft  manner.  On  the  loth  of  February,  he  was 
publicly  reprimanded  by  the  Chairman,  On  the 
19th.  the  counfel  for  the  petitioner  having  pro- 
pofed  to  call  him  again,  the  counfel  on  the  other 
fide  objeded  to  it.  They  faid,  that,  after  having 
been  cenfured  by  the  Committee  for  prevarication^ 
he  certainly  could  not  merit  any  credit  from  them. 
It  appeared,  likewife,  that  he  had  been  in  the  room 

(  *"  For  an  agreement  Tub-     command  precedent.'*  Hawk, 
i^quent    is    equivalent    to    a    Abr.  Co.  Lit.  274.] 
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fincc,  during  the  examination  of  other  witncflcs, 
and  it  is  a  rule  laid  down  at  the  Ixrginning  of  every 
caufe,  that  no  witncfll-s  Ihall  •  be  admitted,  who 
have  been  prclcnt  when  others  were  giving  their 
evidence  (i). 

The   Committee  did   not   permit    him    to   be 
called 

r^  After  this,  a  paper  was  parted  on  the  door  of 
the  Committee-room,  by  order  of  the  Committee, 
to  acquaint  all  perfons  with  the  above-mentioned 
rule.  The  efTccl  of  this  rule  is  in  a  great  mcafurc 
loft  when  a  caufe  lafts  for  a  numl")er  of  days,  or 
weeks,  for  the  witncflbs  have  fcveral  ways  of  hear- 
ing what  has  been  given  in  evidence,  before  they 
are  called,  without  coming  to  hear  it  themfclvcs. 
Among  the  great  concourfe  of  people,  wlio,  from 
curiolity  or  intereft,  are  conftantly  in  the  room, 
there  arc  many,  who  tor  the  fake  of  converfation, 
and  fomc,  who,  for  worfc  purpofes,  relate  what 
has  palled.  Copies  of  the  minutes  of  each  day 
being  delivered  to  the  agents  on  both  fides,  their 
conterits  tranfpirc,  and  the  news-papers  arc  alfo 
filled  with  a  fort  of  daily  hiftory  of  the  proceed- 
ing. Towards  the  em!  of  this  caufe  fcveral  wit-  [i^^]^ 
nelfcs,  who  came  to  contradid  what  had  been 
fworn  in  the  beginning,  declared,  that  what  they 
knew  of  the  evidence,  they  had  learned  by  reading 
the  news-papers  in  the  country. 

[4. J  22  Feb.      The  mayor  of  the  preceding  yeir 

(1)  Sufra,  Cafe  of  Cardigan,  p.  129. 

o  4  is. 
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is,  by  the  general  ufage  of  Worcefter,  chofen  one 
of  the  aldermen  and  juftlces,  for  the  year  after  his 
mayoralty,  and  is  called  high  alderman.  He  has 
no  particular  authority  more  than  the  others,  and 
there  is  no  diredlon  in  the  charters  of  the  city 
which  make  it  necellary  to  make  the  mayor  of  the 
former  y^ar  an  alderman.  The  counfel  for  the  pe^ 
titioner  propofed  to  produce  evidence  to  prove, 
that,  before  the  election,  a  Mr.  Jackfon,  who  was 
in  the  interefb  of  the  petitioner,  had  been  chofen 
mayor  for  the  foregoing  year,  becaufe  it  was  an 
expenfive  office;  and  that  he  had  been  pafTed  by 
in  the  eledion  year,  and  another  perfon  made  high 
alderman,  left,  in  the  capacity  of  a  juftice,  he 
fhould  have  counteracted  the  partial  appointment 
of  conftables. 
[267]  On  the  part  of  the  fitting  members,  this  evi- 
♦  »  dence  was  oppofed  as  immaterial:,  fmce  it  was  not 
contended  that  the  conftitution  of  the  borough 
required  the  appointment  of  Jackfon  to  be  an  al- 
derman. 

The  counfel  for  Sir  Watkin  Lewes  faid,  that,  as 
the  general  practice  had  been  broken  through  in 
the  cafe  of  Jackfon,  this  was  a  very  proper  circum- 
ftance  to  be  laid  before  the  Committee,  in  fupport 
of  the  charge  of  criminal  partiality  againft  the  cor- 
poration. 

The  evidence  was  admitted. 

[5.]  27  Feb.     Sufannah  Bevan,  one  of  the  wit- 

nelles  f')r  the  petitioner,  had  fworn   to  an  a6l   of 

bribe'-y  by  one  Michael  Brown,  an  agent  for  Mr. 

4  WalOi. 
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VValfh. — The  counfel  for  Mr.  VValfh  propofcd  to 
call  Brown  himlclf  to  conti-adidt  her  evidence. 

•  Tins  was  objected  to. 

It  was  argued,  That,  both  from  principle  and 
former  determinations,  it  was  clear,  that  he  w.is  an 
incompetent  witncfj*  for  fuch  a  puq^ofe.  Tiiat  in 
the  cafes  of  Milborne  Fort  (i)  and  Sliaftelbury  [^^^] 
(2),  the  tellimony  of  agents  had  been  rttuled, 
when  offered  to  contradi<it  the  evidence  given  of 
their  adls  *,  That,  in  the  prcfent  cafe,  the  agents 
were  complained  of  in  the  petition,  and  were 
therefore  to  he  confiderwd  as  parties  to  the  caufc. 

I'hat  to  permit  an  agent  of  Mr.  W  ailh  to  dilprove 
an  a(ft  of  bribery  done  by  fuch  agent,  was  in  cf- 
fcO:  to  receive  Mr.  VValfh  himfelt  to  difprove  it. 
That  a  witnefs  ought  not  to  be  put  in  a  fitualion 
where  he  mull  either  accufe  himfclf,  if  he  has 
been  guilty  of  bribery,  and  expofe  himfelf  to  the 
clanger  of  a  fpecial  report  and  a  profecution  in  tiic 
Houfc  of  Commons,  fimilar  to  thofc  carrying  on 
in  the  cafes  of  Shafte(bur)'  and  liindon,  or  clfc 
fubmit  to  the  tempMtion  of  acquitting  himfclf  by 
the  crime  of  perjur)'.  That,  in  this  point  of  view, 
fuch  a  wltnefs  mud  be  confidered  as  vUae/Ud'^  and 
that,  in  the  courts  of  law,  the  moll  remote  de- 
gree of  intcrcft  is  fuUicient  to  render  evidence  inad« 

(i)  ^^/r<],  vol.  i.  p.  134.  igcnt  againft    wlionn   aAi    of 

(2)  Vol.  ii.  p.  308.  brib-ry  hid  been  givrn  in  evi- 

[  *  In   the   Cafe  of    Grtai  dcncc  uas  not  p  rai  iicd  to  be 

Grimjhy,  6  March  17CO  (Journ.  cximiocU  in  dcicocc] 

vol.  xiii.   p.  379,  col.  I.)  an 

miflible. 
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mifTible.  That,  if  it  fliould  be  once  determined 
that  agents  may  be*  produced  to  deny  ads  charged 
upon  them,  whenever  they  are  not  produced  the 
inference  will  be  that  they  are  confcious  of 
guilt.  That  the  cafe  of  the  perfons  now  under 
profecution  in  the  cafe  of  Shaftefbury  would  be 
peculiarly  hard,  if  it  fhould  turn  out  that  another 
Committee  admitted  a  fort  of  evidence,  of  which 
if  they  could  have  availed  themfelves,  perhaps  the 
report  againfl:  them,  and  the  confequent  proceed- 
ings, might  have  been  prevented.  That,  if  one 
candidate  were  to  be  guilty  of  bribery  without  the 
interv^ention  of  agents,  and  another  fliould  bribe 
only  through  the  medium  of  agents,  though  each 
would  be  equally  guilty,  the  firfl  would  not,  and 
the  other  would,  by  converting  his  agents  into  wit- 
Belles,  have  it  in  his  power  to  contradid:  the  proof 
of  his  guilt. 

On  the  part  of  Mr.  Walfli  and  Mr.  Rous,  (for 
thou2:h  Brov/n  was  Mr.  Wallli's  witnefs,  the  Com- 
mittee,  after  a  debate  at  the  bar  on  the  fubje6t, 
agreed  to  hear  Mr.  Rous's  counfel  on  this  queftion, 
[270!  ^^  prevent  a  new  argument  if  it  fliould  arife  again 
in  this  part  of  the  cafe)  it  was  faid. 

That  Brown's  evidence  was  certainly  admiflible. 
That  he  was  no  party  to  the  caufe,  tiie  only  par* 
ties  being  Sir  V/atkin  Lewes  and  the  two  fitting 
members.  That  what  he  might  lliy  on  his  exami- 
nation could  not  be  produced  againfl:  him  on  any 
Other  occafiont;  and   that,  befidcs,  he  would  on 
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no  fuppofition  be  under  any  ncccflTity  of  criminat- 
ing himfeU,  becaufc  he  would  not   be  obliged  to 
give  any   anlwers  that     would    have    tliat  cfflft. 
That,  inftv-aJ  of  opening  a  door  to  perjury,  by  ad- 
mitting luch  evidence,  the  Committee  would  give 
witncfles  an  opportunity  of  perjuring  thenifelvcs, 
without  the  danger  of  contriulidtion,  by  rejcding 
it.     That,  in  a  profecution   for   bribery  in  Wcfl- 
minftecHall  againft  Mr.  Waifli,  Brown  would  be 
a  competent  witnefs.     That,  it  a  j>erfon  charged 
as  an  agent  Ihouid  be  holdcn  not   to  be  a  CQm|)C- 
tcnt  wlinefs,  it  would  be  an  eafy  matter  for  a  [k- 
titioner's  wit nciFes  to  deprive  a  fitting  member  of 
the  tedimony  of  all  his  friends,  and  of  thole  whom  he     [27 1^ 
might  particularly  choofe  to  accompany  him  in  all 
his  converlations  with  voters,  in  order  to  be  able 
to  contradi(ft  any  falfe  accufation,  by  fwearing  that 
thole  perfuns  had  aftcd   as  his  agents.     Tnat  ob- 
jccftioni  which  only  go  to  the  credit  of  a  witnefs, 
ought  not  to  be  attended  to  in  a  qucftion  of  ad- 
mifllbility.     That  the  diftin<5lion  is  well   known, 
and  clearly  tftablilhed  in  the  courts  of  common 
law.      That    the   Committee,   after  having,  as  a 
court  of  law,  admitted    Brown's  evidence,  would 
judge,  in  the  capacity  of  a  jury,  of  the  drt»rcc  of 
credit  due  to  it.     That,  as  to  the  cafe  of  Miil>ornc 
Port,   the  objeiflion  had   not  been  taken  by  the 
counfci,  but  was  fuggcfted  by  one  of  the  members 
of  the  committee,  and  that   the  counlel  on  l»lh 
fides  were  atlonilhed  when  they  found  it   had  pre* 
Vailtcl      T!  It,  IvvArviT,  thr  rirrumftanccs  of  Mr. 

Mi^llvrof, 


£71  CASE    XXX. 

Med ly cot,  whofe  evidence  was  reje6ted  in  ihat  cafe, 
were  peculiar;  for  that  he  was  not  a  mere  common 
agent,  but  was,  in  truth,  the  perfon  chiefly  con- 
[272]  cerned  in  the  caufe,  two  of  the  candidates  having 
flood  entirely  upon  his  intereft  in  the  borough. 
That  in  the  cafe  of  St.  Ives,  (which  was  pofterior 
to  thofe  of  Milbornc  Port  and  Shaftefbury)  on 
the  authority  of  thofe  cafes,  the  counfel  for  the 
petitioners  had  objeded  to  the  evidence  of  one 
Robinfon,  an  agent  for  the  fitting  members,  who 
was  charged  by  their  witnelfes  with  a6ls  of  bribery, 
but  that  the  objection  was  over-ruled  by  the  Com- 
mittee, and  the  evidence  admitted.  That  this  part 
of  the  cafe  is  not  mentioned  in  the  printed  report, 
but  that  they  knew  it  to  have  been  as  now  flated, 
one  of  themfeives  having  been  the  perfon  who  took 
the  obje6tlon  (i). 

The  Committee,  after  long  deliberation  during 
that  day,  and  part  of  the  day  following,  refolved 
to  admit  the  evidence  (B). 

[6.]  I  March.  One  Wintle  having  fworn  that 
he  faw  Mr.  Walfh  give  a  bribe  to  one*Elias  Gregg 
or  Gregory,  the  counfel  for  the  petitioner  objected 
to  the  calling  Gregg  himfelf  to  contradidt  Wintle*s 


evidence. 


l*73J  They  faid.  That  a  voter  is  certainly  intcrefted 
to  difprovc  what  may  tend  to  annihilate  his  own 
vote,  and  that  therefore,  according  to  the  dc(flrine 
pf  Weflminfter  Hall,  Gregg's  evidence  was  inad- 

(i)  Mr.  Mansfield. 

mifTiblc. 
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niiflible.  That,  on  this  ground,  ilic  evidence  of  a 
freeholder,  in  the  cafe  of  Haflcmcrc,  had  been 
rejected,  when  propK^fcd  to  be  called  lo  prove 
tlic  right  of  pcrfons  in  the  fame  fituition  with 
liimfclf. 

It  was  anfwered, 

That  this  cafe  was  different  from  ihofe  of  free- 
holders, freemen,  or  others,  called  to  prove  a  gene- 
ral right  ot  election  in  j)erfons  of  their  own  dolcrip- 
tion,  becaufe  they  have  an  iniercft  to  cftabliih  a 
permanent  right,  which  they  may  exercife  on  future 
occalions.  That  a  voter  who  comes  to  declare, 
whether  he  has,  or  has  not,  been  bril>cd,  hath  nol 
luch  an  intcrcft ;  for  that,  whatever  the  facl  mi^ht 
turn  out  before  the  Coinmiitee,  his  future  Ti^lit 
to  vote  would  not  be  afflifted.  Tliat  the  com- 
petency of  a  voter  to  give  evidence  concerning  his 
being  bribed  cannot  be  denied,  fmce  the  legiflaiurc  [274^ 
has  prefcribed  that  they  (hall,  at  the  poll,  give 
evidence  of  it  upon  oath,  if  required.  'I'hat,  on 
the  trial  of  the  former  cafe  of  VVorccfler,  a  man 
who  was  charged  witli  having  received  5s.  3d. 
from  Mr.  Rous  for  his  vote,  was  admltlcil  tocon- 
iradid  the  charge. 

In  reply,  it  was  contended, 

That  if  a  permanent  right  of  voting  is  allowed  to 
W  a  fort  of  intcrell  luliicient  to  render  a  witnefs 
incompetent,  the  excrcile  of  that  right,  but  for 
oncc^  is  an  intercft  of  the  fame  kind,  and  only  differs 
in  degree,  and  that  the  fmalleft  degree  of  intercft 
15,  in  the  courts  of  law,  an  infurmount:iblc  <^'' 

Uun 


t74  C  A  S  £    XXX. 

tlon  to  the  admiffibility  of  a  witnefs.  That  the 
bribery-oath,  which  may  be  adminiilered  at  the 
poll,  is  only  a  fort  of  parliamentary  tefl,  and  can- 
not be  confidered  as  a  difpenfation  to  a  perlon^ 
otherwife  incompetent,  fo  as  to  make  him  a  wit- 
nefs on  a  trial  before  a  Comm.ittee.  That  in  the 
former  cafe  of  Worcefter  the  objection  had  not 
been  taken. 
[^75]  The  court  being  cleared,  the  Committee  dell- 
berated  among  themfelves^  and  then  adjourned  5 
and,  next  day,  af  er  deliberating  again,  the  Chair- 
man informed  the  counfel,that  they  had  determined 
to  repel  the  objedlion  to  Gregg's  evidence. 

[7.]  4  March.  Mr*  Mathers,  the  mayor,  was 
propofed  to  be  called  as  a  witnefs,  to  difprove  the 
charge,  againfl  himfelf,  and  the  other  juftices,  that 
they  had  abufed  their  corporate  powers,  and  had 
corruptly  joined  in  making  conftables  for  the  pur-* 
pofe  of  influencing  the  elecftion. 

His  evidence  was  objefted  to,  on  the  part  of  the 
petitioner ;  They  faid. 

That,  as  there  was  a  fpecific  charge  againft  the 
mayor,  in  the  petition,  and  the  petitioner  had  ap- 
plied to  the  Committee  for  a  fpecial  report  con- 
cerning his  condu(5t,  and  that  of  the  other  members 
of  the  corporation,  he  was  clearly  a  party  to  the 
caufc,  and  could  not  be  a  witnefs. 

The  anfwer  to  this  was. 

That,  if  a  man's  tcftimony  could  be  rendered 

[276]    inadmiflibie  by  a  fpecific  allegation  againft  him  in 

the  petition,  this  would  be  a  flill  more  effe6bual 

way 
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way  of  depriving  the  fitting  mcml>cr  of  all  his  wit- 
nclfcs,  than  the  other  method  which  had  been 
tried,  of  Jellroying  the  competency  of  a  wicnels 
by  fwearing  that  he  was  an  agent.  It  was  aUb 
obferved,  tiuat,  ahnoft  in  every  petition,  there  is  a 
charge  again  (I  tlic  returning  officer  ;  and  yet,  that 
in  mod  election  caufes,  tried  during  this  and  tljc 
preceding  feflion,  the  returning  oiiiecr  had  been 
examined  as  a  witnels. 

The  Committee,  after  deHbcration,  rcfolved. 

To  admit  the  evidence. 

fS.]  The  counfel  for  the  fitting  members  ob- 
jedled,  in  the  beginning  of  tlie  caule,  to  the  aiimif- 
fion  of  evidence  to  prove  the  declarations  of  voters, 
that  they  had  bc*en  bribed  ( i ).  The  Committee, 
however,  achiiitted  fuch  evidence  as  againft  the 
voters  themfelves,  fo  as  to  annul  their  votes;  but  [277] 
not  as  againd  the  fitting  members,  fo  as  to  difqua- 
lify  them. 

There  was  confiderable  dilliculty  in  this  cafe, 
about  the  manner  in  which  the  counlcl  were  to 
proceed.  When  Mr.  Wal(h*s  counlcl  opened  his 
cafe,  it  was  expeded,  on  the  jxirt  of  the  i)ctitioner, 
that  the  counfel  for  Mr.  Rous  Ihould  proceed 
immediately  to  o|K*n  hi>.  But  they  did  not ;  and 
when  they  came  to  examine  in  chief  the  witnclTcs 
.  .died  on  the  part  oi  Mr.  Wallh,  this  was  obje»ttcJ 
to  by  the  j.ctilioner's  counfel.     They  faid,  tiut  it 

(1)   yidt  jM^rM,  Cafe  of  Shifcclbury.  voi.  ii.  p.  joa,  )  v 

joint 
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joint  defendaats  are  permitted,  in  courts  of  law^ 
to  examine  one  another's  witnefTes,  when  they 
make  their  defence  feparately,  it  is  only  after  each 
has  opened  liis  defence.  That  what  was  now  at- 
tempted would  be  attended  with  great  inconve- 
nience to  the  petitioner,  as  he  could  not  be  pre- 
pared to  meet  or  obviate  the  effed  of  evidence, 
when  the  ufe  to  be  made  of  it  had  not  been  ex- 
plained* 

,[178]  The  Committee  were  of  opinion  with  the  coun- 
fel  for  the  petitioner.  They  themfelves,  however, 
foon  after,  (finding  that,  on  the  crofs  examination 
of  the  witnefTes  for  Mr.  Walfh,  many  things  would 
come  out  concerning  Mr.  Rous,  which  they  would 
lofe  the  benefit  of^  if  Rous*s  couhfel  fhould  not 
afterwards  call  the  fame  witnefles),  defired  that  the 
counfel  for  Mr.  Rous  might  be  permitted  to  crofs- 
examine  them. — This  was  accordingly  agreed  to  by 
the  Committee ;  who,  at  the  fame  time^  required^ 
that  Mr.  Rous's  cafe  might  be  opened  as  foon  as 
pofTible* — ^Thcre  was  a  feparate  fumming  up  for 
him,  and  for  Mr.  Wallli,  on  different  days ;  and 
then  a  general  reply  by  the  counfel  for  the  peti- 
tioner. 

The  evidence  on  both  fides,  with  the  arguments 
of  counfel,  exclufive  of  the  reply,  lafted  from  the 
30th  of  January,  to  the  13th  of  March  Inclufive; 
making  38  days,  befides  Sundays*  There  were 
about  170  witnefTes  examined  on  the  w'hole,  many 

[279]     of  them  contradiding  each  other  in  the  mofl  pofi- 
tivc  manner;  from  which,  and  the  duration  of  the 

caufe. 
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caufe,  fomc  idea  may  be  formed  of  the  difficulties 
the  Committee  had  to  encounter,  in  arrani^ing  the 
evidence,  in  weighing  the  contradictory  parts  of 
it  together,  fo  as  to  find  which  ought  to  prej>on- 
derate,  and  in  forming,  at  lengtli,  a  general  dc- 
cilion. 

On  the  5th  of  Februarys  Sir  VValden  llanmcr 
being  feized  with  a  fit  of  the  gout,  the  leave  of 
the  Houfe  was  obtained  for  his  abfentine  himfelf 
from  farther  attendance,  if  his  health  Iliould  re- 
quire it  (i).  Accordingly,  he  did  not  attend  alter 
that  day,  and  the  Committee  were  reduced  to  the 
numtxT  of  fourteen. 

**  On  the  13th  of  March  tiic  Chairman  ac- 
quainted the  Houfe,  that  the  evidence  on  both 
fides  before  the  Committee  was  doled,  and  that 
(bmc  of  the  members  being  indifpofed,  the  fcveral 
parties  had  given  their  confent  that  an  a[)plication 
Ihould  be  made  to  the  Houfe,  that  the  Committee 
might  have  leave  to  adjourn  till  the  morrow  night."  [280] 
And 

An  order  of  the  Houfe  was  made  for  that  pur- 
pofe  (2). 

On  the  27111  of  March,  the  day  before  the  Com- 
mittee was  to  meet  again,  the  Chairman  inf«»rrr.  •! 
the  Houle  that  he  had  reccivctl  a  letter,  c!.:....^; 
him  to  acquaint  the  Houlc,  that  John  Waller, 
iUq;  one  of  the  members,  was  ill  in  the  countr)\ 
and  thereby  prevented  Irom  attending  the  next  d.iy , 

(1)  Votci,  p.  241.  (1)  /ij^.p.  45J. 

Vol.  Ill,  r  and 
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and  an  order  was  made,  giving  them  leave  to  pro- 
ceed notwithflandlng  his  abfence  (i). 

By  this  means  the  Committee  being  reduced  to 
thirteen,  if  any  accident  had  happened  to  deprive 
them  of  another  member  for  three  fitting  days,  before 
they  had  decided  the  caufe,  the  whole  proceedings 
would  have  fallen  to  the  ground ;  and  a  new  Com- 
mittee mufl  have  been  chofen.  On  the  28th  of 
March,  the  counfel  for  Mr.  Walfti  fummed  up  his 
[281]  cafe  (the  evidence  for  Mr.  Rous  having  been 
fummed  up  before  the  adjournment). 

On  the  29th,  the  petitioner's  counfel  replied. 

The  Committee  continued  to  meet  every  fuc- 
ceeding  day  (Sunday  excepted)  till  the  Friday  fol- 
lowing, the  5th  of  April,  when  they  agreed  on 
their  determination. 

On  the  2d  of  April,  the  Houfe  adjourned  to  the 
i8th  (2). 

OnThurfday  the  i8th  of  April,  the  Committee,- 
by  their  Chairman,  informed  the  Houfe,  that  they 
had  determined. 

That  the  two  fitting  members  were  duly  eleded 

(3). 

They  made  no  fpecial  report. 

(1)  Votes,  p.  532.       (2)  /^/V/.  p.  566.      (3) /^;V/.  p.  57^. 
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t>AGt  263.   (A.)    It  is  impoffiblc  to  conceive  ihat  the       f^^,^^ 
Committee  ufcd  the  word  ^^  provtd**  on  this  occafion        (A  ) 
in    its   ftricl  legal  Icnfc ;   bccaufe  to  (how  that  agency  was     "^""^ 
proved^  (that  is,  that  the  Committee  thought  fo)  it  wo.ilJbe 
nccellary,   in  every  panicul.ir  iniUnce,  for  them  to  come  to 
a  refolution,  importing  that  the  evidence  ufllrcd  for  that 
purpofs.*,  did,  in  their  opinion,  amount  to /rey* of  it }  aid  till 
fuch  refolution  had  been  delivered,  it  would  not  have  been 
competent  to  the  counfcl  to  go  into  evidence  of  bribery  by 
th'j  fuppofcd  aj^ont, — All  that  wa«i  meant  wa«i,  that  l<.»mc  pro- 
bable ground  of  agency  (bould  be  l<ud,  bctoie  the  attempt 
10  prove  bribery. 

The  reader  will  obfefvc  the  contrariety  in  (Ht  determina- 
tions oi  the  fevcral  Committees  on  this  tubjc^t.  (Ser:  Lhe 
cafes  of  iMilborne  Port^  vol.  i.  p.  134.  Hiiidon,  vol.  i. 
p.  175.  Hiillol,  vol.  i.  p  280.  Stuftcibury,  vol.  li.  p.  31c 
and  lvc!cliclfcr,yi/^rr/,  p.  159  to  162.)  The  |x?int  Ihikcf 
nie  as  a  n)atter  of  mere  re;ul4cion,  on  which  a  difference  irt 
the  rule  adopted  by  different  Committee*  cinnot  be  ancndcJ 

f  2 
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Note       with  any  bad  confequcnce.     If  the  evidence  of  bribery  is 
J_  l^^  begun  with,  and  afterwards  no  evidence,  or  infufficient  evi- 
dence,   of  agency  is  produced,  we  muft  fuppofe  that  the 
Committee  will  lay  the  evidence  of  bribery  out  of  the  cafe, 
and  proceed,  in  forming  their  verdi6l,  as  if  it  had  never  been 
given.     In  criminal  profecutions  at  common  law,  when  the 
evidence  of  an  accomplice  is  competent,  but  without  other 
corroborating  evidence  is  not  fufficient  for   conviction,  a 
fnnilar  difficulty  arifes.     If  the  accomplice  is  firfi:  produced* 
and  after  he  has  given  his  teftimony  no  other  evidence  is 
brought  to  fupport  it,  what  he  has  faid  becomes  immaterialy 
and  can  be   of  no  avail  againft  the   prifoner.      Yet   the 
pra6i:ice  of  different  Judges^  like  that  of  different  Commit- 
tees, has  been  different  in  this  refpedt.     Some  have  made  it 
a  rule,  that  the  corroborating  evidence  {hould  firft  be  pro- 
duced before  the  examination  of  the  accomplice,  but  others 
have  left  this  matter  to  the  difcretion  of  the   counfel  who 
conducted  the  profecution. 

N"^^  P.  272.  (B.)    I  have  looked  into  the  clerk's  minutes 

^  '^  in  the  Cafe  of  St.  Ives,  and  find  the  entry  of  what  re- 
lates to  the  queftion  of  Robinfon's  admiilibility  to  be  as 
follows  : 

(The  witneffes  for  the  petitioners  had  fworn,  that  the 
money  which  they  had  received  from  Mr,  Praed  the  father 
was  given  them  by  the  hands  of  Robinfonj  and  that  he 
was  in  the  room  during  the  v/hole  of  the  converfation 
between  them  and  Praed  on  the  fubjedt.) 

[284]  "The  counfel  for  Mr.  Praed  propofe  to  examine  Mr. 

"  Robinfon,  to  give  an  account  of  v/hat  converfation  paffed 
*'  between  Mr.  Praed  and  the  pcrfons  who  had  been  ex- 
'*  amined,  and  to  difprove  what  they  have  faid. 

"  This  evidence  objected  to  by  Mr.  Mansfield,  Robinfon 
**  being  a  principal  agent  in  the  affair. 

«  Mr. 
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**  Mr.  BuUcr  follows  Mr.  Mansfield  in  ihc  objcvlion.  Note 

**  Mr.  Lee  heard  in  anfwcr.  (^O 

**  Mr.  Elliot  follows  Mr.  Lcc. 

"  Mr.  Mansfield  heard  in  reply. 

**  Court  cleared. 

^  Counfci  called  in,  and  acquainted  by  the  Chairman^ 
'*  that  the  Committee  arc  of  opinion^  that  William  Robin- 
"  fun  is  a  competent  witnefs." 
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In  the  County  of  Uirbv. 
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The  Committee  was  chofen  on  Wednefday,    the  31ft  of 
January,  and  confided  of  the  following  Gentlemen  : 


Paul  Flelde,  Efq.  Chairman 

- 

.^ 

'^Hertford. 

Philip  Rafhleigh,  Efq.  -     - 

- 

• 

Fowey. 

Charles  Dundas,  Efq.  -     - 

- 

- 

Richmond, 

Thomas  Hay,  Efq.       -     - 

- 

- 

Lewes. 

Benjamin  Langlois,  Efq.  - 

- 

* 

St.  Germans. 

Staates  Long  Morris,  Efq, 

- 

- 

Bamf,  &c. 

Thomas  Dundas,  Efq. 

- 

- 

^ 

Sterlingfhire. 

Sir  Henry  Hoghton,  Bart. 

- 

> 

i^ 

Prefton. 

Hon.  Charles  Marfham     - 

- 

- 

^ 

Kent. 

Sir  Thomas  Wynne,  Bart. 

- 

- 

St.  Ives. 

Sir  Thomas  Miller,  Bart.  - 

- 

- 

Lewes. 

Andrew  Stuart,  Efq.     -     - 

- 

- 

Lanerkfhire. 

Hon.   Geo.  Venables  Vernon 

- 

Glamorganfliire 

Nominees, 

Of  the  Petitioners  : 

Abel  Moyfey,  Efq.       -     - 

mt 

- 

Bath. 

Of  the  Sitting  Member 

: 

John  Elwes,  Efq.  -     -     - 

- 

-^ 

^Berkfhire. 

Petitioner  s: 

Daniel  Parker  Coke,  Efquire. 

Several  Electors  of  Members  to  ferve  in  Parliament  for  the 
Borough  of  Derby. 

Sitting  Member: 
John  Gifborne,  Efquire, 

Counsel, 

For  the  Petitioners : 
Mr.  Bearcroft,  Mr.  Balguy. 

Counsel, 
For  the  Sitting  Member  : 
Mr.  Mansfield,    .  Mr,  Lee, 


(     ^87    ) 


THE 


Of  the  BOROUGH  of 


D        E        R        B         Y. 


AT  tlic  General  EleAion,  Lord  Frederick  Caven- 
di(h,  and  W'enman  Coke,  Elqj  were  chofen 
members  for  tliis  borougli,  but,  wiiiiin  the  time 
limited  tor  that  purjx)!^  by  the  annual  order  of  the 
Houfe  ( i),  Mr.  Coke,  who  was  Ukcwifc  returned 
for  the  county  of  Nortblk,  made  his  clcdion  to 
fcrve  for  that  county.  A  new  writ  being  ordered 
to  fupply  the  vacancy  for  Derby,  the  election  began 
on  the  27th  of  Januar)',  1775.  Mr.  Gilborne  and 
Mr.  Parker  Coke  were  candidaie>.  The  former 
was  returned;  and  Coke,  (2)  as  well  as  certain 


(I)  Votes,  5  Dec.  1774,  p.  5. 
(>)  JhiJ,  10  Feb.  17751  p.  aod. 


peifooft 


[iSS] 
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perfons  in  his  iiitereft  (i),  petitioned  the  Houfe, 
The  day  appointed  for  taking  their  petitions  into 
confideration  was  the  14th  of  July,  and,  before  that 
time,  the  Parhament  rofe.  But  on  the  31ft  of 
Otflcber,  at  the  beginning  of  the  fecond  feflion  of 
this  Parhament,  two  petitions,  t/ie  fame  in  fubjiance 
with  the  former  (2),  were  prefented  to  the  Houfe. 

On  Thurfday,  the  ifl  of  February,  1776,  the 
Committee  being  met,  the  two  petitions  were 
fead. 

Mr.  Coke's  petition  ki  forth ;  That  he  was 
eledled  by  a  great  majority  of  legal  voters,  but  that 
Chriftopher  Heath,  the  mayor  and  returning  officer, 
had  a^ted  with  great  partiality,  by  rejecting  the 
votes  of  many  perfons  who  had  an  undoubted  right 
to  poll,  and  who  tendered  their  votes  for  the  peti- 
tioner, and  by  admitting  for  Mr.  Gifborne  the  votes 
[289]  of  divers  perfons  who  had  no  right;  and  that,  by 
thefe  and  many  other  unwarrantable  pra(!lices 
of  the  mayor,  as  well  previous  to,  as  at,  and  in 
relation  to,  the  elecflion,  the  fitting  member  was  re- 
turned (3). 

The  other  petition  fet  forth ;  That  the  peti^ 
tioners,  and  divers  others,  having  a  lawful  and  un- 
doubted right,  by  birth  or  fervitude,  to  the  free- 
dom of  th^  faid  borough,  and  to  be  fworn  burgeffes 
thereof,  previous  to  the  faid  clcdtion  claimed  to  bcx 

(1)  Votes,  16  Feb.  1775,  (3)  Votes,  31  Ofl.  1775, 
p.  232.  p.  33. 

(2)  Supra,  Prcf, 

admitted 
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^iJmitted  biirgcffcs  of  the  laid  borough,  but  l!\al  the 
mayor,  and  divers  aldermen  ot  the  laid  lx)roughy 
with  a  view  to  deprive  the  petitioners, and  others,  of 
their  riglit  of  voting  at  tlic  then  next  cnfuing  clcc«» 
tion,  ami  in  order  to  procure  a  return  in  favour  of 
Gifbornc,  rcfufcd  to  admit  them  to  their  freedom, 
Altliough  the  faid  mayor  and  aldermen,  at  the 
fame  time,  admitted  feveral  jxrrfons  under  the  like 
circumftanccs  with  the  petitioners ;  that  Coke  was 
duly  clcdlcd,  by  a  majority  of  legal  votes ;  but 
that  the  mayor  had,  nevcrthclcfs,  made  a  return  in  [29^] 
favour  of  Gifbornc. — Then  followed  other  allega- 
tions, refpcdling  the  receiving  and  rcjcdting  votes, 
to  the  fame  cftc<fl  with  thofc  in  the  petition  of  Mr. 
Coke  (1 ). 

There  is  no  dctcm\ination  of  the  right  of  elec- 
tion in  Derby,  by  the  Houfc  of  Commons;  but 
the  counfelon  both  fides  agrccil,  That  ever)-  mem- 
ber of  the  corporation  has  a  right  to  vote. 

Derby,  which  is  a  borough  and  corporation  by 
prcfcription,  in  the  end  of  the  reign  of  Charles  II. 
furrcndercd  all  prior  charters  and  grants,  and  all 
its  liberties  and  privileges,  into  the  hands  of  the 
Crown.  Upon  this  a  new  charter  was  granted  on 
the  5th  of  SopiemlxT,  in  the  34th  ye.ar  of  Cliarlcs 
JI.  By  this  charter,  the  cor|>oratc  name  is,  "  The 
mayor  and  burgelfcs  of  the  borough  of  I>crby,  in  the 
county  of  Derby  ;"  and  the  coqK)ration  confilU  of 
a  mavor,  9  aldermen  bcfides  the  mavor.  (or  10  in 

(1)  Votei,  31  Oaobcr,  1775,  p.  33,  34. 

«U) 
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all)  14  brothers,  (confr aires)  14  capital  burgelTes,  a 
recorder,  a  common  clerk,  and  an  indefinite  num- 
ber of  burgefles.     The  mayor  is  chofen  annually, 
on  Michaelmas-day,  from  among  the  aldermen,  by 
a  majority  of  voices  of  the  aldermen  and  brethren. 
The  aldermen  hold  their  office  for  life,  unlefs  re- 
moved for  ill  behaviour  or  non-reiidence.     If,  by 
death,  or  fuch  removal,  a  vacancy  happens,  one  of 
the  brethren  is  chofen  to  fupply  the  place  by  the 
majority  of  the   mayor  and   remaining  aldermen. 
The  brothers,   and   capital  burgefles,  are,  in  like 
manner,  chofen  for  life ;  but  liable,  as  the  aldermen, 
to  be  removed  for  ill  behaviour  or  non-relidence. 
A  vacancy  among  the  brothers  is  fupplied  from 
among  the  capital  burgefles,  by  the  eledion  of  the 
majority  of  the  mayor,  aldermen,  and  remaining 
brothers ;  and  a  vacancy  among  the  capital  bur- 
gefl!cs   from  among  the  common  burgeflTes,  inhabi- 
tants of  the  borough,  by  the  election  of  the  majo- 
rity of  the  mayor,  aldermen,  brothers,  and  remain- 
ing capital  burgefles.     The  recorder  is  chofen  by 
[292]     the   majority   of  the  mayor,  aldermen,   common 
clerk,   brethren,  and  capital  burgeflTes,  and  mufl: 
be  virprobiis,  difcretus,  &  in  legibus  Anglic  eriiditus. 
His   office   continues  during   the  pleafure  of  the 
mayor,  aldermen,  brothers,  and  capital  burgeflTes ; 
and  the  voice  of  the  mayor  is  neceflfary  for  his  re- 
moval, as  it  is  for  the  removal  or  disfranchifement 
of  all  other  officers  or  members  of  the  corporation. 
The  common  clerk,  who  is  alfo  ex  officio^  coroner, 
and  clerk  of  the  peace,  is  chofen  by  the  major  part 

of 
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of  the  mayor,  recorder,  aldermen,  brothers,  and 
capital  burgelTcs,  the  mayor  or  recorder  being  one, 
and  continues  in  his  office  during  the  pleafurc  of 
the  majority  of  his  electors,  Tlic  aldermen, 
bretiircti,  and  capital  burgclTcs  muft  be  conftantly 
dwelling,  and  refidcnt  in  the  borough.  The  mayor, 
aldermen,  brethren,  capital  burgelTes,  recorder,  and 
common  clerk,  all  take  an  oath  of  office:  the 
mayor  (either  on  the  day  of  eledion,  or,  if  abfcnt, 
within  one  month  after  the  elc<flion,)  before  his 
predeceflbr,  or,  in  his  abfence,  before  the  recorder 
and  common  clerk,  or  one  of  them  ;  the  aldermen,  f  zqx] 
brethren,  and  capital  burgcfles,  and  the  recorder, 
before  the  mayor,  for  the  time  being;  and  the 
common  clerk,  before  the  mayor  and  recorder, 
or  cither  of  them,  and  as  many  of  the  alder- 
men, brethren,  and  capital  burgoflfes  as  choofe  to 
be  i^relent.  The  recorder,  and  common  clerk, 
cannot  enter  on  their  offices  till  approved  of  by 
the  king.  The  mayor  and  recorder  have  power  to 
appoint  deputies ;  the  mayor's  deputy  to  be  named 
from  among  the  aldermen,  and  the  recorder's  de- 
puty to  be  (kilful  in  the  laws  of  Kngland.  Tluv 
too  mud  take  an  oath  of  office  before  the  m  r 
The  aldermen,  brethren,  and  capital  bv. 
tbrm  the  common  council,  and  the  11. 
tiicm,  together  wit'.i  the  mayor,  have  power  to  mike 
bye-laws,  impofe  fines,  &c.  The  mnvor,  th^ 
bilhop  of  Litchfield  anil  Covcntr)',  his  c 
the  recorder  and  common  clerk,  the  mayor  of  the 
year  preceding,  and  the  four  fenior  alderi.^n,  u:c- 
the  local  julUccs  of  the  peace,  but  removable  at 

the 
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the  king's  pleafure.  Tliefe  are  fuch  material  pArts 
of  the  conftitution  as  relate  to  the  elediion,  and 
numbers  of  the  different  officers  of  the  borough,^ 
as  they  are  fpecially  eftabliflied  by  the  charter  of 
Charles  II.  which  was  given  in  evidence  to  the 
committee.  There  is,  h(t^idts,2i  general  confirmation 
of  all  former  grants  and  privileges  y  franc  hifes,  immuni^ 
ties^  &c.  in  the  following  words : 

"  Et  lilt  er  ins  y  de  confimili  gratia  no  fir  a  fpeciali,  ac 
^'  ex  certd  fcientid  &  mero  motu  nofiris,  pro  nobis ^ 
"  heredihns  et  fuccefjoribus  noftris^  damui,  concedimns 
"  i^  confirmamus  prafatis  majori  et  burgenfibus  burgi 
"  pradiciiy  et  fuccefjoribus  fuis,  omnes  i^  fingidas  lit- 
**  teras  patentes,  chart  as  ^  confirmationes  perclariji- 
morim  progenitorum  vel  antecefjorum  noftrorurri 
qiwriimcunque,  eifdem  majori  &  burgenfibus  burgi  de 
Derby  pradiBi,  aut  pradecefforibus  fuis  per  quod- 
/'  cumque  nomen,  five  per  qu^cumque  nomina  incorpora- 
"  tionis  ante  hac  temporafa5ia,  concefia,feu  confirm  at  a  ^ 
"  ac  omnes  et  fingidas  donationes^  concefiiones,  confirma- 
"  tiones,  refiitutiones^  confuetudiyies^  ordinationes,  ex- 
[^?5J  '^  planationes,  articuloSy  et  omnes  alias  res  quafcunquey 
''  in  quibujcunque  litteris  patentibusfive  chartis  quorum- 
'*  cunque  progenitorum  aut  antecefibrum  nofirorum,  nuper 
^'  regnm  ^  reginarum  Angliee,  necnon  omnia  etfingula 
'^  in  dictis  litteris  patentibus,  concefiionibus,  chartis, 
*'  confirmationibus^feu  eorum  aliquo,  contentis,  recitatis, 
"  fpecificatis,  confirmatis  feu  explanatis,  ac  omnes  et 
"  fingidas  jurifdidiones^  authoritates,  exemptioyies,  pri- 
"  vilegia,  libertates,  franchijas,  quietantias,  immuni'" 
"  tateSy  lib  eras  confuetudincs  quafcimique,  cum  altera- 
%  ^^  tionibiisi 


(C 
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'*'  tionibus,  additionibus^  explanationibtti  ct  dcclarationi' 
'*  bus  J'upra  mentiottatii'* 

By  this  claufc,  all  fuch  parts  of  the  former  con- 
flituiion  as  were  not  altered  by  new  provifions,  were 
continued  and  confirmed. 

Thus  far  the  counfcl  on  botli  fides  agreed.     But 
it  will  appear,  in  the  fcqucl  of  the  cafe,  that  they 
differed  with  regard  to  one  very  material  part  of 
the  conftitution,  viz.  the   legal  motle  of  admitting 
pcrfons  to  be  freemen^or  burgefles  (for  thefe  terms    [276] 
were  agreed  to  be  fynonimous  in  Derby). 

The  numbers  on  the  poll,  as  produced  to  the 
Committee  by   the  mayor,  who  is  the  returr 
officer,  were  as  follows : 

For  Mr.  Gilbornc 343 

For  Mr.  Coke 329 

Majority  for  Mr.  Gifl-^onic       -       -     -        14 

But  the  counfel  for  the  pctltioncn,  in  opcnl-^^^ 
their  cafe,  faid,  that  they  propofed  to  add  42  »» 
poll  for  Mr.  Coke,  viz, 

26,  who,  being  entitled  to  be  admitted  to  the 
freedom  of  the  borough,  had  demanded  fuch  ad- 
fnifiion  before  the  eledion,  and  having  been  a-- 
fufcd,  had  tendered  their  votes,  at  the  poll,  in  favour 
of  Mr.  Coke. 

12,   under   the   fimc  circumftanccs,    but  v 

had  demanded  to  be  admitted  on  dlffcrer.l  o 

fion5. 

4,  who 
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4,  who  had  their  freedom,  but  whofe  votes  were 
rejeifted  by  the  mayor. 

They  alfo  propofed  to  ftrike  off  16  from  the  poll 
for  the  fittmg  member,  viz. 
[297]         5?  who  live  in  an  alms-houfe  called  Derby  Hof- 
pital. 

3,  for  having  received  parifh  relief. 

3  honorary  burgeffes,  admitted  within  the  year. 

3,  who  had  been  admitted  burgeffes,  on  the  title 
of  fervitude,  without  having  ferved  a  feven  years 
apprenticefliip. 

2,  who  were  never  admitted  to  their  freedom. 

In  the  courfe  of  the  caufe,  however,  it  was  only 
neceffary  for  the  Committee  to  hear  evidence,  and 
to  decide,  concerning  the  votes  of  27  (i)  of  thofe 
who,  claiming  by  antecedent  titles,  had  demanded 
admiffion  to  their  freedom,  and  having  been  refufed, 
tendered  their  votes  for  Mr.  Coke. 

It  was  admitted,  on  both  fides,  that  the  corpo- 
[298]  ration  is  m  pojjejfwn  of  the  power  of  beftowing  the 
freedom  of  the  borough,  either  by  purchafe  or  fa- 
vour, on  perfons  who  have  no  antecedent  titles. 
Freemen,  fo  admitted,  are  called  honorary.  The 
votes  of  the  honorary  freemen  were  objected  to  at 
the  poll,  on  the  part  of  Mr.  Coke,  and,  in  the 
interval  between  the  eledlion  and  the  trial  of  the 

(i)  In  the  arguments  of  the  times   only   26.     The  reader 

counfel  on   both  fides,  as  well  will  perceive  that  this  inaccu- 

as  in  the  minutes  of  the  evi-  racy  is  not  of  the  fmalleft  con- 

dence,  I  find  thic  numberfome-  fcquence. 


times  reckoned  27,  and  fome« 


caufe, 
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caiifc,  application  was  made  to  the  court  of  King's 
licncli,  for  informations^  in  the  nature  of  quo  war- 
rantos,  againll  the  lionorary  freemen,  but  the  court 
having  thought,  tliat  fufiicicnt  matter  was  not  laid 
before  them  in  the  aflidavits,  to  juflify  them  in 
granting  informations,  they  were  refufcd  (A).  The 
counlel  for  tlie  jx:titioncrs  ihd  not,  therefore,  qucf- 
tionthe  votes  of  the  honorary  freemen  before  the 
Committee.  Of  this  clafs,  votes  had  been  received 
on  the  poll,  as  well  for  Mr.  Coke  as  for  Mr.  Gif- 
borne,  under  Coke's  general  protcfl  againil  ihcm. 

It  was  ahb  admitted  on  both  fides.  That  the 
])revious  rights,  which  give  a  title  to  demand  the 
burgelblhip  of  Derby  are, 

1.  To  be  the  fon  of  a  burgefs,  born  after  the    [299] 
admiflion  of  the  father  to  his  freedom,  and  to  be 
refidcnt   in  the   borough  at   the  lime  of  the  de- 
mand. 

2.  To  have  fervcd  an  apprenticcflilp  of  fcvcn 
years  to  a  freeman,  and  to  be  relidcnt,  in  like  nun- 
ner,  at  the  time  ot  tlic  demand. 

A  cjuellion  arolc,  about  the  refidcnce  of  the 
mafter,  necelfary  to  the  acquifition  of  this  fpecies 
of  title,  which  (hall  be  taken  notice  of  aftcnvards. 

The  counfcl  for  the  [Ktitioncrs  allcgixl,  that  the 
27,  whole  votes  they  meant  to  eftablifli,  were  | 
felfcd  of  inchoate  rights,  cither  by  birth  or  fer>'itudc 
and  that,  before  the  eledion,  they  had  demanded 
to  be  admitted  in  the  regular  manner,  by  the  pcr- 
fons  who,  according  to  the  conflitution  of  the  l>o- 
rough,  are  apj)oinied  to  admit   burgcflcs.    That, 

Vol.  in.  Q  having 
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having  been  refufed  by  thofe  perfons,  they  ought 
to  be  confidered  by  the  Committee,  as  if  they  had 
been  admitted,  and  that  their  votes  (liould  be 
added  to  the  poll. 
[300]  On  the  other  fide  the  principle  was  admitted, 
but,  fuppofing  thofe  perfons  poflefled  of  antecedent 
rights,  the  fad  of  their  having  demanded  their  ad- 
minion  of  the  proper  perfons,  or  in  the  proper  man- 
ner, was  denied. 

The  counfel  for  the  petitioners  faid,  that  by  the 
exprefs  provilion  of  the  charter,  the  perfons  ap* 
pointed  to  admit  freemen  are,  the  mayor  and  three 
aldermen^  and  that  the  perfons  who  had  been  re- 
fufed, had  demanded  of  the  mayor  and  three  alder- 
men to  admit  them. — On  the  part  of  Mr.  Gifborne 
it  was  denied,  that  this  was  the  legal  mode  of  ad- 
miflion,  or  that  there  was  any  provifion  to  eftablilh 
fuch  mode  in  the  charter. 

The  original  charter  being  produced,  this  point 
was  Separately  argued  and  determined. 

That  part  of  the  charter  by  which,  according  to 
the  counfel  for  the  petitioners,  the  manner  of  ad- 
miflion  for  which  they  contended  is  eflablifhed,  is 
as  follows : 
[3 '^  0  "  ( I )  -S/  ulterius  volumus,  ac,  per  pr^fentes^ pro  nobis ^ 
"  haredibtis  ^  fuccejjbribiis  nojiris,  ordinamiis,  etfir- 
"  miter  injungendo  pracipimiis^  quod  major,  aldermanni, 
^^  confratreSy  communes  confiliarii,  recordator,  &  com- 
ix) This,  and  the  foregoing  nal  is  preferved  in  the  chapel 
claufe,  were  tr.infcribed  from  of  the  Rolls, 
an  examined  copy.  The  origi* 

'^  munis 
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munis  c/ericuSy  et  omnes  alii  officiarii  Uj  riiaffri  noflri 
*'  btir^i  pradi^ii^  virtute  et  Jecundum  tenorcm  kantm 
"  literarnm  nojlrarum  patsntium  fafli  Jive  couftituti^ 
*'  feu  in  pojlernm  nominnndiy  eligendi  feu  conjlituendi^ 
•*  antcquam  ipfi^  feu  eorum  atifjuii  vel  a  liquid  ad  execu- 
^'  tionem  Jive  exeicitaiioncm  officii y  five  offifiorum^  hci^ 
**  vel  locorum^  cui  vel  quibus  Jic  refpetlive  nomsM/ifi, 
"  appmUluatiy  Jive  confiituti  fmt  vel  Juevinty  admit- 
•*  tantuTy  aut  aliqualiter  in  ea  parte  intromittant^Jtve 
"  eorum  aliquis  rcjpe5\ive  intromittat  [\)y  tarn  Jacra 
corporaliay  vocata  The  oathes  of  allegiance 
AND  SUPREMACY,  tfr  Omnia  alia  facta  per  Jlatuta 
hujus  regni  nojlri  An^lix  pro  talibus  ojficiariis  iff 
perfonis  appunduatay fuper facrofanHis  Dei r. •  '•* ^- ''V;  [302] 
prrcjiabunty  quam  omnes  declarationes  et  J...j.  p- 
"  tioneSy  in  a  li  qui  bus  Jlatutis  pro  hujufmodi  ojficiariis 
'*  i£  perfonis  pr^diHis  fimiliter  appunRuataSy  facient 
IS  fubfcribenty  iS  quilibct  eorum  praflabityfacicty  et 
fubfcribcty  coram  tali  per  fond  vel  talibus  perfonis  y  (2) 
Q u A B us  ET  QVM  ad  liujufmodi ficra,  declarationes, 
"  et  fubfcriptiones  dandas  iS  praftandas  per  prxfentes, 
**  vel  per  Jlatuta  liujus  re^ni  nojlri  Angli^y  ad  pr^fcn^ 
' '  tern  vel  impojlerumy  appunHuat^  W  defignatdfnt  ( 3  \ 
**  FUiT,  veljuerint.  Provijo  etiamy  et  voluinusy  quod 
**  qua  I i bet  perfona  de  cetero  in  libertat.  burgi 
"  prxditU  admittenday  ante  [quam  (4)  ]  admijfionem 
**  Juam  (c\  fc par  alia  facr  amenta  ft  peri  us  ultimo  men- 

(1)  In  ihecopy, iMfrcmit/MMf.         (4)  So  In  ihe  copjr. 

(2)  isi^^r.  In  ihc  copy,  ^a^b         15"  '•  "•"  "  woulJ  fccm, 

(3)  ^^f"-  So  in  ihe  copy. 

Q  1  **  tionalM^ 


n 


♦  303  CASE    XXXI. 

"  tionata,  quam  dcclarationes  et  fubfcriptlones  pr^di5la^y 

"  praftabit,faci€t,  i^  fubfcribet,  coram  majore  i£  alder-' 

"  mannis    hiirgi  praditti  pro   tenipre  *  exijientibus, 

"  VEL  QUATUOR  EORUM;  quibus  quidcm  majorii^ 

"  aldermannisy  vel  qiiatuor  eonim,  plenam  potejiatcm 

"  y  author  it  at  em   ad  facra  pradi5ia  danda  et  admi- 

"  nijiranda  damns  et  concedimtaJ* 

When  the  origuial  charter  was  produced  by  one 
of  the  agents,  the  counfel  for  the  fitting  member 
defired  that  he  m.ight  be  fworn,  and  aiked  from 
whence  he  had  brought  it ;  but  on  the  part  of  the 
petitioners  it  was  faid,  and  agreed  on  all  hands, 
that,  indeed,  with  regard  to  a  common  deed  when 
it  is  more  than  thirty  years  old,  the  law  not  re- 
quiring that  the  fubfcribing  witnefles  fliould  be 
produced  to  prove  the  execution,  the  perfon  pro- 
ducing the  deed  muft  be  fworn,  and  muft  prove 
that  it  was  taken  out  of  the  proper  repofitory ;  but 
that  charters,  and  all  inftruments  under  the  great 
feal,  prove  thcmfelves,  and  that,,  with  regard  to 
them,  no  collateral  evidence  is  required  to  prove 
their  authority. 
[304]         The  counfel  for  the  petitioners  contended. 

That  the  mode  of  admiflion  is  clearly  and  ex- 
plicitly chalked  out  by  the  words  juft  Rated  from 
the  charter,  viz.  That  admifiions  are  to  be  by  the 
mayor  and  three  aldermen,  and  that  this  being  fo, 
any  contrary  ufage  or  bye-laws  which  the  counfel 
on  the  other  fide  might  prove,  would  be  illegal^ 
and  therefore  ought  not  to  be  attended  to  by  the 
5  Committee* 
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Committee.  That  it  was  a  known  anJ  undeniable 
rule  of  law,  that  no  ufage,  however  conftant  and 
rcafonabic,  nor  any  bye-law,  can  be  of  force  Co 
alter  the  pofuive  dircdtions  of  a  charter,  'ilut 
among  numbcrlcfs  other  cafes,  that  of  Hcllcfton 
was  in  point  to  prove  this  do^rine,  the  court  of 
King's  Bench  having,  in  that  cafe,  determined, 
that  an  ufage  contrary  to  the  charter,  although  it 
had  been  cftablifhcd  for  above  two  centuries,  was 
void  (i). 

On  the  other  (ide,  this  rule  was  not  denied  ;  but 
it  was  infilled  upon,  that  it  did  not  apply  to  the 
prcfcnt  cafe;  for  that,  in  truth,  nothing  was  laid  [j^j] 
al^out  the  mode  of  admitting  burgcflcs  in  the 
claufc  of  the  charter' relied  upon  by  the  jxrtitioners. 
That  all  that  the  provifo  in  that  claufe  prcfcribcs 
is,  that  every  perlon,  before  (^^  antequam'*  being 
clearly  written  by  miftake  inflcad  of  "  ante**)  his 
admiiFion  to  the  freedom  of  the  borough,  (hould 
take  the  oaths  of  allegiance  and  fuprcmacy,  and 
other  parliamentary  oaths,  before  the  mayor  and 
three  aklennen.  That,  from  the  obvious  fenfc  of 
the  words,  it  is  plain  that  the  adminillration  of 
thofe  parliamentary  oaths  is  a  ftep  to  be  taken 
previous  to  the  admilTjon,  and  that  the  admilHon  is 
fomething  diitiiutt  from  this.  That  the  intention 
and  meaning  of  the  charter  is,  that,  by  taking  thofe 
oaths,  perfons  who  are  to  be  admitted  (hould  firil 
prove  thcmlelvcs  to  be  loyal  fubje^fls,  and  projHrr 

(I)  yiitf^pra,  vol.  ii.  Cifc  of  Hcllcftoo,  p.  5. 
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and  iafe  perfons  to  be  received  to  the  freedom  of 
the  borough.  That,  by  the  foregoing  part  of  the 
claufe,  the  fame  parliamentary  oaths  are  required 

[306]  to  be  taken  by  the  principal  officers  of  the  corpora- 
tion •  but  that,  whereas  t/iey  are  to  take  them 
before  the  county  magifhrates,  who  by  the  ftatutes 
are  commanded  to  adminiller  fuch  oaths,  the  mayor 
and  three  aldermen  are  empowered  to  adminiiler 
them  to  perfons  who  claim  the  freedom  of  the 
borough.  That  the  reafon  of  this  provifion  evi- 
dently is,  to  relieve  tradefmen  and  mechanics,  who 
are  the  fort  of  perfons  moil  likely  to  make  fuch 
claim,  from  the  inconvenience  and  expence  of 
leaving  their  home,  to  take  the  oaths  in  quefbion 
before  the  perfons  appointed  by  the  ftatutes  to  ad- 
minifter  them.  That  thofe  oaths  are  very  difierent 
from  the  corporate  oath  of  office  which  burgelTes 
muft  take  on  their  admxilTion  to  the  freedom  of  a 
borouo^h.  That  the  charter  of  Charles  II.  not 
having  faid  any  thing  about  the  mode  of  admiiiion, 
that  mode  muft  be  difcovered  by  the  general  law 
of  corporations,  or  by  fome  prior  charter,  or  con- 
ftant  ufage,  which  is  proof  of  a  prior  charter  which 
once  exlfted.  That,  by  the  law  of  corporations, 
every  act  w4:iich  concerns  or  affects  the  interefts  of 

[30*^1  the  whole  body,  muft  be  done  in  a  general  corpo- 
rate alTem.biy  of  tlie  whole,  uniefs  where,  by  the 
exprefs  proviiions  of  a  charter,  or  by  prefcriptive 
ufage,  a  partial  number  are  empowered  to  do  fuch 
acts.  That  the  admilTion  of  a  pcrfon  to  the  free- 
dom of  the  corporation  is  an  act  of  tliis  kind  ;  and 

that. 
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'      that,  as  the  clurtcr  of  Charles  II.  harl  been  (bewn 
^      to  have  made  no  provilion  on  this  Tu*'^'^.  if  there 
were  no  cftahlifhcil  ulagc  to  confine  i  lo  a 

certain  number,  no  admiflion  to  the  t  i  of 

Derby  could  be  valid,  unlcfs  at  a  ;_^         .  ^te 

meeting.     That,  however,  there  was  no  i  \ 

to  recur  to  the  general  law  of  coqx>rations ;  f  >r  t '    t 
it  could  be  proved  that,  as  far  back  as  c 
goes,  and  down  to  the  year  1772,  the  conftjint 
ufage  of  this  borough  hatl  been  to  admit  freemen 
at  what  is  called  a  common  hail\  which  is  a  *:  \ 

Confilling  of  not  lefs  than  20  memben  of  ihc  c 
mon-council,  of  which  20  the  mayor  mud  be  one. 
That,  till  1772,  no  admifiions  were  ever  known  to 
have  been  made  by  a  mayor  and   three  a  a    [308] 

only,  or  at  any  meeting  but  a  common 
The  counicl  for  the  petitioners  :, 

Tiiaty  if  the  Committee  Ihould  think  the  words 
©f  the  charter  ntly  explicit  as  to  the  mode 

of  admiflion,  the  counlel  on  the  other  fide  could 
not  be  permitted  to  give  any  evidence,  citlxr  of 
uiage  or  byc-!aws,  to  contradict  it.  but  tluu,  if 
the  court  Ihould  be  of  a  contrary  opinion,  and  if 
the  fitting  member*s  coun'.cl  (lioulil  be  d  to 

prove,  and  Ihould  prove,  the  regular  mode  of  ad* 
minion  to  be  otherwife  tlan  by  the  mayor  and 
three  aldermen  ;  yet  they  would  llill  contend  that, 
under  all  the  circumllances  oi'  the  cafe,  the  appli* 
cation  and  demand  of  the  r  s  lud  Ixca 

fuch  as  ought  to  induce  the  LoiumiUcc  to  pu( 
llicm  upon  the  jx;li. 
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The  court  being  cleared,  the  Committee  deli- 
berated for  fome  time,  and  then  the  counfel  being 
called  in,  they  were  informed  by  the  Chairman, 
that  the  Committee  had  come  to  the  following 
reiolution,  viz. 
[309]  Refolved,  "  That  the  claufes  in  the  charter, 
*^  which  have  been  produced  to  the  Committee, 
"  have  not  To  eftablillied  the  mode  of  admifTion 
"  of  the  freemen  of  this  borough  as  to  exclude 
"  other  evidence.'* 

After  the  Committee  had  come  to  this  refolution, 
what  the  counfel  for  the  fitting  members  had 
alleged  was  clearly  proved,  or  admitted,  viz. 

That,  until  the  year  1772,  as  far  back  as  evi» 
dence  goes,  the  ufage  had  been  to  admit  freemen, 
whether  honorary  or  by  title ^  at  a  common  hall  only; 
and  that  an  oath  of  office  was  then  adminiftered 
to  the  perfons  admitted,  different  from  the  parlia^ 
mentary  oaths  prefcribed  by  the  charter.  In  con-» 
lirmation  of  the  evidence  on  this  fubje(5l,  a  bye-« 
law  of  the  corporation  was  produced,  made  in  the 
year  1743,  which  is  as  follows  : 

10  Dec.  1743.  "  For  the  better  regulation  of 
*'  the  fwearing  and  admitting  of  thofe  who  fliall 
"  for  the  future  claim  their  freedoms  or  burgefs- 
"  fhips  within  this  borough,  and  to  prevent  any 
[310]  "  impofitions  that  may  be  occafioned  thereby;  it 
"  is  now  ORDERED,  that  every  perfon  or  perfons, 
who  fhall  or  may  claim  any  fuch  right  or  free- 
dom as  aforefaid,  do  and  (hall,  before  they  or 
any  of  them  are  or  is  admitted  into  the  fame, 

"  at 
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"  at  fomc  common  haJI,  to  be  held  in  and  for  tlic 
laid  Iwrough,  exhibit  in  writing  theft  ref[x:ftivc 
m,\\\c  and  names,  and  liow  and  in  what  manner 
they,  or  any  of  them,  do  fcverally  claim  and 
derive  their  refpedtivc  rights  to  fuch  freedoms 
"  or  burgcfsflups,  that  the  Tame,  by  a  profKT  Com- 
"  mittcc  of  this  cor|>oration,  may  be  enquired  into 
"  or  examined ;  and  if  found  right  and  confident 
"  with  tlic  laws,  orders,  and  rules  of  this  corpora- 
"  tion,  fuch  pcrlbn  and  perlbns  lliall  and  may  be 
"  fworn  and  admitted  a  burgcfs  and  burgeflcs 
"  of  this  corporation,  at  the  then  next,  or  at 
"  fomc  other  lucceeding  common  halL'^ 

It  appeared  that,  from  the  making  of  this  bye- 
law,  till  1772,  the  practice  had  been,  for  all  pcrlbns 
claiming  to  be  admitted,  to  give  in  their  claims  at  [31  il 
one  common  hall,  and,  if  there  was  any  doubt  con- 
cerning their  titles,  they  were  not  admitted  till  the 
next  ;  but  where  their  titles  were  unqueftionablc, 
they  ft  ill  continued  frequently  to  be  admitted  at 
the  fame  common  hall  where  they  had  nude  their 
claims. 

In  1772,  there  was  a  contcfted  elc*5\ion  for 
Derby,  on  a  vacancy  occafioned  by  the  death  of 
Mr.  Fitzherbert.  Thomas  Laton  was  mayor  tor 
that  year,  his  mayoralty  having  commenced  at 
Michaelmas,  1771 ;  and  he,  troma  milappnchenfion 
of  the  Ilatutc  of  12  Geo.  HI.  cap.  21,  (.  colh 

to  pcrfons  who,  being  entitled  to  their  trcctlom  in 
any  borough,  and  having  applied  to  tlic  m.iNor, 
i)r  other  pcrfon,  otticcr  or  oHiccrs,  who  hath  or 

kavo 
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have  authority  to  admit  to  fuch  freedom,  and  being 
refufed,  after  proper  notice,  fliall  fue  out  a  manda- 
mus^ and  in  confequence  thereof  be  admitted) 
thouo;ht  himfelf  entitled  and  bound  to  admit  fuch 
perfons,  as  had  antecedent  rights,  and  (liould  apply, 
[312]  without  the  concurrence  or  prefence  of  any  other 
member  of  the  corporation. — Accordingly,  he  ad- 
mitted feveral  at  his  own  houfe  y  but  this  was  foon 
difcovered  to  be  an  illegal  proceeding,  and  the  per- 
fons whom  he  had  fo  admitted  had  the  fees  which 
they  had  paid  returned  to  them,  and  did  not,  unlefs 
admitted  again,  attempt  to  exerclfe  the  right  of 
voting,  or  any  other  franchife. 

About  this  time,  however,  (viz,  1772)  the  char- 
ter having  being  examined  by  fome  lawyer,  he  con-, 
ftrued  the  part  of  it  which  has  been  ftated  to  mean 
what  the  counfel  for  the  petitioners  had  contended 
for  on  the  prefent  occafion.     In  confequence  of 
his  opinion,  it  was  thenceforward,  till  about  the 
time  of  the  laft  election,  univerfally  underftood  by 
all  parties  in  the  borough,  that  the  regular  mode 
of  admhiion,  as  exprefsly  prefcribed  by  the  charter^, 
was  by  the  mayor  and  three  aldermen.     All  admif- 
lions,  therefore,  of  freemen  having  antecedent  titles 
were,  from  thenceforth,  made  by  the  mayor  and 
^[313]     three  aldermen.     Some  indeed  were  admitted  at 
common  halls,   but  then,    as  appeared  from  the 
books,  there  were  always  prefent  the  mayor  and 
three  aldermen,  which  is  not  necefiary  to  conftltute 
a  common  hall  ;  any  twenty  members  of  the  com- 
mon council,  the  mayor  being  one,  are  fufficlent 

for 
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for  that  purpofe.  Honorary  freemen  dill  con- 
tinued to  be  clcifled  and  admitted  only  at  common 
halis.  There  arc  no  flated  lime^  for  holding;  com* 
mon  halls,  but  tiicy  arc  called  by  the  mayor  at  his 
dilcretion.  He  fonds  to  the  common  clerk,  who 
gives  tlirce  days  notice  by  his  fummons;  the  d.iy 
of  the  delivery  of  fuch  fummons  being  one. 

The  above  circumdanccs  having  been  laid  Icforc 
the  Committee,  the  counfcl  for  the  pctirir.ncn 
allowed  that  the  legal  mode  of  admitting  :_..  .a 
WHS  not  as  they  had  at  iirll  imagined,  and  tiiat  it 
did  not  depend  uj)on  the  daulcs  hi  the  charter  oo 
which  tlxy  had  relied,  but  that  a  common  lull  was, 
by  the  conllitution  of  the  borough,  proved  by 
ufagc,  the  only  legal  meeting  for  that  purpolc.  [314J 
Tiicy  likcwifc  atimilted,  that  the  perlon?,  \\\\o  had 
applied  and  had  been  rcfufeii,  had  not  a  :  raa 

common  hall,  nor  required  that  a  common  hall 
(hould  be  called,  and  that  they  could  not  be  t*up» 
pofed  to  have  hod  admidions  by  a  common  hall  ia 
their  contemplation.  But  they  contended,  tiiat 
thofe  pcrfoivs — having  applied  to  the  nayor  and 
three  aldermen,  according  to  wlut  wa«i  mthcrjiiih 
undcrilood  at  thai  time  to  be  the  conllitution  ci 
the  b  )rojL;h, — having  applied  to  thofc  who  wcrc« 
at  Icaft,  the  proper  |K;rlons  to  adminillcr  the  pre- 
liminary oaths,  without  which  they  could  not  com- 
plete their  admifllons, — having  been  promi  ir 
admiflions, — put  otV  from  time  to  lime, — and  ai 
lail  ret u led  by  the  mayor,  with  a  view  to  deprive 
(hem  of  their  votes,  (he  knowing  them  to  be  in 

llic 
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the  intereft  of  Mr.  Coke,) — were  entitled  to  be 
put  upon  the  poll.  Of  this,  they  faid  they  would 
fatisfy  the  Committee  after  the  evidence  on  the 
fubiedl  ibould  be  heard. 

[313]  The  counfel  for  the  fitting  member  objedVed 
to  the  admiffion  of  any  evidence  to  prove  fuch 
fa(5ls  as  the  counfel  on  the  other  fide  had  ftated. 
They  faid,  that  admitting  (for  argument*s  fake) 
the  fadls  to  be  true,  ftill  they  would  be  perfectly 
immaterial.  That,  as  the  common  hall  was  now 
allowed  to  be  the  only  legal  meeting  for  the  ad- 
miifion  of  burgefTes,  it  would  be  mere  lofs  of  time 
to  go  into  evidence  to  fhew  applications  to  ano^ 
ther  fort  of  meeting  for  what  that  meeting  had  no 
right  to  do,  and  what,  if  it  had  done  it,  would 
have  been  void,  and  would  have  conferred  on  the 
claimants  no  right  of  voting,  nor  any  other  fran- 
chife.  The  utmoft,  they  faid,  which  had  ever 
been,  or  ever  could  be  done,  in  cafes  of  this  fort, 
was,  to  allow  the  votes  of  perfons  who,  having 
clear  titles  to  admiffion,  had  applied  agreeably  to 
the  eftabliflied  law  of  the  corporation,  and  had 
been  refuied.  That  if  a  man  proceeds  in  a  man-^ 
ner  contrary  to  what  is  prefcribed,  either  by  the 

[316]  general  law  of  the  land,  or  by  any  particular  local 
law  under  which  he  acts,  he  muft  fufFer  for  his 
ignorance,  and  cannot  claim  to  be  put  in  the  fame 
fituation  as  if  he  had  known  the  law,  and  had 
a(fled  agreeably  to  it.  That  there  are  not  two 
more  eftabiiQied  maxims  than,  that  ignorance  of 
the  law  fliall  be  no  excufc  for  departing  from  it, 

^n4 
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and  that  every  man  (lull  be  confiilcred  as  ac- 
quaint ed  with  the  law,  and  therefore,  that  ihofc 
who  do  not  follow  its  dirc<f>ion?i  rtiall  not  gain  any 
advantage,  to  which,  if  they  had  followed  ihcm, 
they  might  have  been  entitled. 
•  In  anfwer  to  thefe  and  many  other  arguments, 
it  was  contended,  that,  although  there  arc  many 
cafes  where  perfons  applying,  within  the  prccilc 
and  ex  i6l  mode  prefcribed  by  law,  to  be  admitted 
to  their  franchife,  and  being  refuted,  have  been 
confidered  as  if  adually  in  polllflion  of  it,  yet  it 
does  not  follow  from  thofe  cafes,  that  all  [xrrfuns 
who  have  not  precifely  followed  the  ftri<fl  legal  line, 
fliall,  in  ever)'  inflance,  be  confidered  as  not  cnti-  [J'tI 
tied  to  their  franchife.  That,  on  the  contrar}',  the 
principle  of  thofe  cafes  extends  much  farther,  be- 
ing clearly  this:  That,  where  perfons  entitled  to 
Sivxy  i\^\i  do  all  in  thdr  power  to  obtain  p*  a 

of  it,  and  arc  prevented  by  the  unfair  partiality  of 
another,  they  Ihall  be  permitted  to  cxcrcifc  liu  li 
right,  and  fliall  not  fuffcr  by  the  injufticc  which 
was  intended  to  have  been  done  to  them.  it 

the  Committee  was  a  court  of  equity  as  well  as 
of  law;  and  that  when  they  confidered  what  woi 
the  univcrlal  opinion  in  this  borough  con  g 

the  legal  mode  of  admiffion,  at  the  time  when  the 
perfons  in  quel\ion  made  their  application,  they 
would  remember  two  maxims,  equally  rational  with 
thofe  alluded  to  on  the  other  fide,  and  ib  well 
cftablillied  as  to  have  become  in  a  manner  pnner- 
bial,  viz.  "  Stunmum  jus,fwutfia  iujuria^**  and  *'  CsHf 

••   mmuf 
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"  nninJs  error facit  jiis'^  That  the  laft  ought,  at 
lead,  to  weigh  fo  far  in  the  prefent  cafe,  as  to  ex-^ 
cufe  the  claimants  for  having  chofen  a  mode  of 
T^iS]  application,  which,  although  not  agreeable  to  the 
conilitution,  was  according  to  the  fenfe,  of  the 
whole  corporation. 

In  Ihort,  the  whole  cafe,  as  afterwards  proved^ 
being  now  ftated  hypothetic  ally ,  the  arguments  on 
this  previous  qucftion,  concerning  the  admiffibility 
of  the  evidence,  in  a  great  mea,fure  anticipated 
thofe  which  arofe  upon  the  fads  after  they  were 
eftablilhed. 

.  The  court  being  cleared,  after  deliberation,  the 
counfel  were  called  in,  and  informed  by  the  Chair- 
man of  the  following  refoiution  ; 

Refolved,  "  That  the  Committee  are  of  opi- 
nion, that  the  counfel  for  the  petitioners  fliall 
proceed  on  their  evidence." 

Upon  this  they  went  into  the  evidence  on  the 
whole  of  their  cafe,  which  confifled  of  two  differ- 
ent parts,  and  had  two  ciiftinfl  objecfts,  viz, 

r^io]  I.  To  fhow  the  nature  and  circumfbances  of  the 
apphcation  which  the  perfons,  whofe  votes  they 
meant  to  eflablifli,  had  made  to  be  admitted  to 
their  freedom ;  and  the  different  delays,  and  final 
rcfufal,  of  the  mayor  to  admit  them  before  the 
election. 

II.  To  fubflantiate  the  titles  of  thofe  perfons,  by 

proving  either  their  birth  orfervices  as  apprentices  to 
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liave  been  fuch  as,  by  the  cuftom  of  the  t)orougli» 
gave  them  a  rl^ht  to  demand  their  freedom. 

I.  The  principal  witncfTcs  on  the  firft  head,  were 
Edward  W'ilmot,  Kfq.  barrifter  at  law;  Mr.  John 
Harrifon,  furgcon,  in  Derby,  Mr.  Jolin  Harrifon, 
attorney ;  Thomas  Elaton,  alderman  of  Derby ;  Wd- 
liam  Mcrril  Locket,  town  (or common)  clerk;  John 
Cook;  and  Chriftophcr  Heath,  Efq.  the  mayor  of 
Derby  (B). 

Mr.  Wilmot  faid,  that,  on  the  mornm;  of  the 
5th  of  Januar)',  1775,  (about  three  wecki  bci'ore 
the  elcclion)  he  went,  with  Mr.  Coke  the  peti- 
tioner, and  two  or  three  other  gentlemen,  to  the 
mayor*s  houfe.  That  Mr.  Coke  told  the  mayor,  [320] 
that  he  had  come  to  give  him  the  trouble  of  ad- 
mitting him  to  his  freedom.  'I'hat  the  mayor, 
after  fome  converfation,  faid,  "  If  you  wifti  to  be 
'*  admitted  now,  (or  **  fworn,"  for  he  could  not 
fay  which  of  thcfe  words  was  ufed)  "  we  wdl  do 
"  wliat  we  can  to  accommodate  you,  or  get  more 
**  members."  That  of  the  mai^i  ft  rates  befides  the 
mayor,  only  John  Heath,  an  alderman,  and  bro 
ther  to  the  mayor,  was  then  prclent.  That,  ikey 
fent  for  Mr.  Flint,  and  Mr.  Bingham,  two  .aldci^ 
men,  who  came;  and  that  the  mayor  then  faid, 
"  Now,  Sir,  wc  will  fwcar  you  in."  That  they 
gave  Mr.  Coke  the  book;  but  tlmt,  bcforv  they 
began  to  iwear  him,  Flint  faid  **  If  we  adnut  (or 
**  fwear)  you,  I  .ipprchend  there  are  a  great  miny 
f  will  iniift  on  the  fame.**     Thai  Mr.  (S  »kc  n> 

|)licd, 
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plied,  "  Tis  true,  there  are;**  on  which  the  mayor' 
or  his  brother  faid,  "  If  that  is  the  cafe,  you  muft 
*'  excufe  our  admitting  (or  fvvearing)  you  now." 
That  Mr.  Coke  laid,  "  Mr.  mayor,  you  niufb  ufe 
"  your  difcretion ;  but  I  muft  delire  you  will  call 

[321]  "  2i  meeting,  or  hall'^  That  he  did  not  recoiled: 
which  of  thofe  two  words  Mr,  Coke  ufed.  That 
the  mayor  anfwered,  that  he  had  no  obje6lion  j 
and  that  he  would  endeavour  to  get  a  fufficient 
number  by  the  afternoon.  That,  in  the  courfe  of 
the  day,  they  received  a  nleflage  from  the  mayor, 
informing  them,  that  he  had  got  a  fufficient  num- 
ber of  aldermen  to  attend  -,  and  appointing  them 
to  come  to  one  of  the  rooms  of  the  town-hall,  at 
a  certain  hour  in  the  afternoon.  That,  at  the  hour 
fixed,  he,  and  Harrifon,  the  furgeon,  went  to  the 
hall,  but  without  Mr.  Coke,  and  that  they  found 
the  mayor,  Flint,  Bingham,  and  Mr.  Wylde,  an 
alderman;  and  that  Mr.  Edwards,  another  alder- 
man, and  Mr.  Grainger  (who  v/as  fteward  of  the 
corporation)  came  in.  That  the  witnefs,  and 
Harrifon,  went  by  the  defire  of  Mr.  Coke;  and 
that  they  told  the  mayor,  that  they  came  to  fee 
that  proper  tender  was  made  by  thofe  who  claimed 
their  freedom.  That  Grainger,  with  much  warmth, 
objetfted  to  their  being  prefent,  not  being  members 
of  the  corporation;  but  that,  on  an  appeal  to  the 

[322]  town  clerk,  he  decided,  that  they  might  ftay. 
That  feveral  claimants  came  in,  and  tendered  the 
evidence  of  their  titles,  viz.  thofe  who  claimed  by 
apprcnticcftiip,  their  indentures,    and  thofe  who 

claimed 
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claimed  as  fons  of  freemen,  certificates -of  their 
birth.  He  tlien  f|)ecificd,  by  name,  25  of  the  27, 
who  all  produced  either  indentures  or  certificates. 
He  faid  that  he  having  fatisficd  thofe  pcrfons  that 
their  documents  would  be  fafc  in  the  hands  of  the 
mayor,  they  were  all  put  up  in  a  bundle,  and  (!e- 
livcrcd  to  the  mayor,  who  faid  that  in  the  mean 
time  he  would  look  into  their  claims,  between  that 
day  and  Monday  next.  That  he  could  not  under- 
take to  alFert,  that  the  mayor  faid  he  would  ^./  * 
them  on  Monday.  That,  on  Monday  the  91.'^ 
the  mayor,  and  Mr.  Crom[>ton,  alderman,  and 
Flint  and  Bingham,  attended.  That  feveral  new 
pcrfons  then  tentiered  their  evidence.  That  fomc 
of  thole  who  had  appeared  on  the  5th,  alten*'  ■' 
again  on  the  9th,  but  he  could  not  fay,  whtt..^. 
they  tendered  the  proofs  of  their  titles  on  that  oc- 
cafion  (i).  lliat,  at  that  time,  the  mayor  ami  al-  [323] 
dermen  admitted  3  or  4  perfons  who  liad  claimr J 
a  confideruble  time  before,  but  none  who  had  c! .  . 
cd  on  the  5th.  1  le  fpecified  a  jKrrtbn  whoclaimetl, 
for  the  fi rfl  time,  on  the  9th,  and  who  produced 
his  certificate.  He  faid  that,  when  applic.iri on 
was  made  to  admit  certain  claimants  who  tv  1 

evidence  of  their  right,  the  mayor  and  Cromit-i 
declared,  it  was  too  late  in  the  morning,  and  laid, 
*'  We  have  other  bufmefs  to  di>,  nmi  therefore  we 
**  will  give  you  our  honours,  that  we  will  r.  . 
"  ai;ain  on  the  next  Monday,  and  fwcar  in  (or  ad- 
**  mit)  all  thofe  who  lliall  make  out  their  rights.*' 
That  the  mayor  defired  they  might  meet  an  hour 

Vol.  III.  K  fooocr 
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fooner  than  the  ufual  time,  which  is  1 1  o*clock, 
becaule  there  would  be  a  great  many  to  be  admit- 
ted; and  that  lo  oVlock  was  fixed  upon.  That, 
on  the  ibth,  he  (the  witnel's)  went,  at  tlie  hour 
appointed  s  and  that  other  claimants,  befides  thole 
who  had  applied  before,  attended;  but  that  the 
mayor  did  not  come,  nor  any  of  the  aldermen. 
That  he  faw  the  mayor  about  1 1  that  morning,  at 
the  market-place,  and  alked  him,  if  he  would  not 
[324]  come  to  the  hall?  to  which  he  anfwered.  No,  he 
fhould  not,  for  he  found  he  had  been  deceived 
(or  milled)  about  fome  of  the  claims,  the  time  be- 
fore :  and  that  he  was  come  to  a  refolution  not  to 
admit  (or  fwear  in)  any  more  before  the  election. 

Being  crofs-examined,  he  faid.  He  did  not  know 
or  hear  of  any  of  the  claimants  offering  witnejfes  to 
prove  the  execution  of  their  indentures,  or  that 
they  had  ferved  their  time;  or,  that  thofe  claiming 
by  birth  produced  any  other  evidence  than  a  certi- 
ficate, /.  e.  a  copy  of  the  regifter.  That,  if  wit- 
ncfles  had  attended,  he  thought  he  mufl  have 
noted  it. 

He  faid,  on  his  re-examination,  that,  when  the 
indentures  and  certificates  were  produced,  the 
mayor  did  not  exprefs  any  doubts  or  difficulties, 
or  afk  for  any  other  evidence,  or  fay  that  any  thing 
more  was  neceflary. 

John  Harrifon,  furgeon,  proved  nearly  the  fame 
fa6ts  with  Mr.  Wilmot.  He  faid,  that  in  the  al- 
tercation with  Grainger,  he  (Grainger)  faid,  it  was 
not  cuftomary  to  have  any  one  prefcnt  at  their 
meetings  but  ihemfelves,  and  that  the  only  pro- 


D     1,     R     II     Y.  325 

per  cvitlcnce  was  the  coqxiration-lxx)k.s.  That 
iVlr.  VVilmot  afkcd  liini  how  a  mauJamus  could  be 
fupportfd,  without  witncflcs  to  prove  the  tender; 
and  that,  on  the  reference  to  the  town-clerk,  hi 
liiid,  it  w:vs  undoubtedly  ncceflary  to  have  wit- 
ncU'cs.  'I'liat,  upon  this,  the  mayor  agreed  to  tako 
the  tender  ot  the  difflrcnt  claimants.  'Ihefc  he 
rj)ccirted  by  name  as  Wihiiot  hail  done,  lie  faid. 
That  the  mayor  dcfircd  the  indentures  and  certi- 
ficates might  be  left  with  him,  and  that  he  (the 
witnels)  and  VVilmot,  engaged,  to  Tome  who  cx- 
prcflld  doubts  about  entrulling  them  with  him, 
that  they  would  be  lafely  returned.  Tliat  the 
mayor  faid,  he  defired  to  have  them,  to  enquire 
into  the  claims,  and  wantetl  to  ap|>oint  a  future 
day  for  their  admifTion;  that  they  fliould  have  t 
meeting  again  on  the  Monday  following,  and  de- 
fired they  would  then  attend.  That,  on  the  9th, 
he,  together  with  W'ilmot  and  John  Ilarrifon  the 
attorney,  attended.  That,  at  that  time,  fevenil 
people  claimed.  That  ,0  fix  were  fworn,  who  had  [3*^1 
tendered  about  a  monih  before.  Tlut  two  of 
thofe  who  had  claimed  on  the  5th  were  in  the 
room,  and  again  delired  to  be  admitted,  and  that 
ail  the  others  whom  he  hail  named,  as  claiming  on 
the  5th,  were  then  attending  at  the  outfide  of  iha 
door.  That  they  were  defirous  of  coming  int«i  the 
room,  but  that  he  defired  they  would  nor.  Tlut 
the  mayor  faid,  he  had  lome  |)articular  bufinefs  to 
iranfa^l  that  morning,  which  made  it  inconveni- 
ent to  admit  them  then,  and  dcUrcd   they  might 

(1)  Mr.  Wilmoi  r^iJ,  ••  three  or  UiXtV j^'"*,  p.  3i5» 
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attend  on  the  Monday  following;  and  that  Wil- 
mot,  Harriibn  the  attorney,  and  he  (the  witnefs) 
would  attend  with  them.  That  ten  o'clock  was 
the  hour  fixed.  That  the  two  claimants  who 
were  in  the  room,  and  who  had  before  attended 
on  the  5th,  faid,  it  was  hard  there  fhould  be  fo 
much  trouble  in  coming  again ;  and  that  the  mayor 
and  Crompton  told  them,  "  Gentlemen,  you  may 
"  depend  upon  it,  you  fliall  all  be  admitted,  who 
*'  have  a  right,  on  Monday  next;  we  give  you 
"  our  honours,  you  (hail  be  admitted."  That 
[327]  they  ftill  preffing  to  be  admitted  at  that  time,  the 
mayor  and  Crompton  laid  their  hands  upon  their 
breafts,  and  faid,  "  Do  you  doubt  our  honours  ? 
We  give  you  our  honours,  you  fhall  be  admit- 
ted." That,  upon  this,  Wilmot  and  Harrifon 
the  attorney  left  the  room,  and  that,  as  the  wit- 
nefs was  at  the  door  going  out,  the  mayor  called 
to  him,  and  faid,  "  We  Ihall  now  have  proper 
*'  time  to  examine  into  the  claims,  and  thofc  who 
"  we  find  have  a  right  fliall  be  properly  admitted, 
"  on  Monday."  He  faid,  that  he  (the  witnefs ; 
did  not  attend  at  the  hall  on  the  16th.  Tliat  he 
w^as  going  there,  but  that  ho  faw  the  mayor  can-^ 
vaffuio;  With  Mr.  Gifborne.  That  he  faw  him  in 
different  parts  of  the  town  with  Mr.  Gifborne, 
both  on  that,  and  on  the  following  day. 

Being  crofs  examined,  as  to  the  nature  of  the 
evidence  of  titles  ofiered  by  the  claimants,  he  faid. 
That  the  certificates  of  birth  were  figned  by  the 
pcrfons  who  kept  the  regifter.  That  there  was  no 

other 
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other  cvitlcncc  of  onUi\  but  th»i(  llicy  looked  in 
the  corpor:u ion-books,  for  the  admir        * 
ftihcrs.     Tiiai  there  was  no  cvl'  ciUuc- 

Ihips  but   the  indentures;  no  cvk:«.ikv  >- 

dufcd  of  the  execution,  or  of  tl»e  adual  \\:i\ 

0:\  hii  re-exiniination,  he  laid,  that  thcr.  v^os 
not,  on  the  part  of  any  one,  any  objcdion  made, 
or  any  doubt  ruf;ge(led  about  I  lie  luffKiency  of 
tins  evidence;  and  that  the  fix  wlio  were  admitted 
on  the  9tli,  produced  no  other  fort  of  evidence. 
Tiiat  t!ie  oatlis  of  allegiance  and  fuprenucy  were  atl- 
miniflered  to  them,  and,  he  Ixrlieved,  Ibnv  •'  r 
oaths.  That  feme  of  them  polled  at  th- 
and  no  objeclion  was  made  to  their  vote*. 

iijth  VVilmot  and  he  agreed,  that  the  claimants 
who  were  refuted,  had  no  idea  ol  being  adn  itted 
by  any  other  pcrlons  tliin  tlic  mriVv-jr,  mil  x.^c 
^dermen. 

It  was  proved,  that  \  f  tlic  jKrfons,  who 
claimed  on  the  5Lh,  9th,  and  i6(h,  were  aUmitted 
after  the  election,  on  the  i(l  of  Fcbiuaiyi  at  a 
common  ludl;  and  the  lall  witneU  taid,  tiut  the 
21  made  no  application  for  the  common  hall,  but 
that  it  was  advertifed  by  the  mayor,  about  (he  day  [329] 
of  the  eledion. 

John    llarrilon,  attorney,    proved  c  i!ic 

fame    facts  with   the  former  wit:.  c 

palled  on  the  9th ;  and  f^xxified,  as  lie  hai  c 
the  iume5  of  thole  who  then  attended  to  be  ad- 
luitted.     IL'  faid,  That  he  went  out  and  told  lUvui 
what  the  mayor  and  Cron)ptou  had  pro.  .  and 

R  3  dd'iied 
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defired  them  to  attend  accordingly.  That,  on  the 
1 6th,  he  went  round  to  thofe  perlbns,  and  defired 
them  to  come,  and  that  he  beHeved  they  were  all  at 
the  haH  by  lo  o'clock.  That  he  himfelf  went  at  that 
time,  and  that,  after  waiting  half  an  hour,  he  was 
told  that  the  mayor  was  canvafling  with  Mr. 
Gifborne.  That  he  went  to  him,  and  found  him 
canvafling  with  him,  and  one  or  two  of  the  Lords 
Cavendilh  (who  were  admitted  to  have  been  aclive 
friends  of  Gifborne).  That  he  beckoned  to  him 
to  crofs  the  flreet  to  him,  which  he  did.  That  he 
[33^]  told  him,  the  hour  he  had  appointed  for  fwearing 
in  the  burgefles  was  come,  and  afked  him,  how  foon 
he  intended  to  go  to  the  hall  ?  That  the  mayor 
told  him,  he  fliould  go  at  11  o'clock,  about  other 
bufmefs;  but  fhould  not  fwear  in  any  burgefTes 
that  day.  That  he  afked  him  if  he  remembered 
the  promife  he  had  made  on  the  preceding  Mon- 
day ;  and  he  faid  he  did ;  but  he  had  been  deceived 
in  fwearing  in  fome  of  the  fix,  on  the  9th,  who 
had  no  right.  That  he  (the  witnefs)  anfwered, 
that  he  knew  nothing  of  their  rights,  but  that  this 
was  no  excufe  for  his  not  going  to  the  hall,  and 
fwearing  in  the  others;  that  he  had  faid  he  would 
examine  into  their  rights,  in  the  courfe  of  the 
week,  and  if  he  had  done  fo,  he  could  not  be  de- 
ceived as  to  them.  That  the  mayor  replied,  that 
it  did  not  fignify,  for  that  he  could  not  (or  zvoni4 
noty  he  did  not  recolle6t  which)  fwear  in  any 
burgefTes  before  the  cle(5lion.  That,  upon  this,  he 
informed  the  claimants,  that   they  need  not  flay 

longer, 
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longer,  the  mayor  having  ilccUred  t!ut   lie  would 
not  fwcar  them  in. 

*  On  his  crofs-cxaminaiion,  In:  UiU,  Tlat  when 
the  mayor  promilcd  ihcy  fhould  be  ailmittcil, 
lie  had  no  doubt  but  that  it  was  meant  that 
they  (hould  be  admitted  by  the  mayor  and  three 
aMermcn. 

It  anpeared  from  his  lel\imony,  and  tliat  ol  the 
former  witnclFes,  that  many  others,  bcfidcs  tliofc 
whole  votes  were  now  attempted  to  l>c  fubflan- 
tiated,  applied  to  be  admitted.  He  laid,  that 
he  thought  about  60,  altogether,  clain-icd  on  the 
9th. 

Thomas  Eaton, alderman,  ^and  the  pcrfon  already 
mentioned  to  have  been  mayor  from  Mithaelnu^, 
1771,10  Michaelmas,  1772)  faid,  lie  was  about 
60  years  of  age.  That  he  had  been  converUnt 
about  the  bufincfs  of  the  corporation  for  nine- 
and-twcnty  years,  except  the  lall  three  year^,  and 
that  he  had  generally  attended  the  admiflion  of 
burgefles.  That  the  cviilcnce  which  perlons 
claiming  by  birth  ufually  produccxJ,  was  a  certifi- 
cate, /.  e.  a  copy  of  the  rcgifler,  fignetl  by  tl^e  per 
ion  who  kej)t  the  regifter  ;  or,  if  they  were  dilil  li- 
ters, that  they  commonly  brought  a  book,  in  which  [332] 
their  births  were  entered  by  their  own  jurcnis 
and  that  this  was  the  only  evidence  requircil. 
That  perfons  claiming  by  fervice,  alwan  brought 
their  indentures,  and  r»)metimes  the  maders  caiuc 
with  ihein.  That  it  was  not  the  prafticc  to  pro- 
duce    the    fubUribing    witnefles.     Tlul     he    had 
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known  perfons  rejedbed,  becaufe  the  duty  on  the 
indentures  had  not  been  paid.  That,  when  there 
was  any  thing  doubtful,  the  indenture  was  left  to 
be  enquired  into  with  Mr.  Grainger,  or  fome 
other  member  of  the  corporation. 

Wilham  Merril  Locket,  attorney,  (the  town- 
clerk)  faid,  as  to  the  evidence  ufually  produced  by 
perfons  claiming  to  be  admitted.  That  the  certi- 
ficate, and  both  parts  of  an  indenture,  had  been 
generally  underflood  to  be  fufficient.  That,  if 
any  doubt  arofe,  time  was  taken  to  enquire ;  which 
was  done  in  the  town,  within  a  few  days,  or  a  week. 
That,  when  perfons  claimed  by  birth,  the  books 
[333]  ^^^^  to  t)e  examined,  to  fee  whether,  and  when, 
the  father  had  been  admitted.  That,  if  any  doi^^t 
arofe  on  a  claim  by  fervice,  they  fometimes  called 
for  a  fubfcribing  witnefs;  and  that,  in  all  cafes 
where  there  were  doubts,  the  admiffions  were  put 
off  till  they  were  cleared  up.  He  faid,  that  he  was 
prefent  at  the  meeting  on  the  5  th,  but  not  on  the 

On  producing  one  of  the  corporation-books,  it 
appeared  by  the  lifts,  that  92  perfons  in  all  had 
claimed  to  be  admitted  on  thofe  two  laft  mention- 
ed days:  and,  by  another  book  it  appeared,  that, 
of  thofe  92,  6  j  had  again  applied,  at  two  common 
iialls  holden  fmce  the  eledion,  viz.  one  on  the  ift, 
and  another  on  the  15th,  of  February;  and  that, 
of  the  65  thus  applying  a  fecond  time,  27  had 
been  admitted  at  thofe  two  common-halls,  and  ^^ 
rejcdted. 

Cook, 
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CiK)k,  {and  uin.  Smith)  ww;c  Lulled  to  (hew, 
that  llcith,  the  mayor,  was  to  be  conlidcrcd  as  an 
agent  for  Mr.  Gifbornc. 

*Cook  faid.  That,  at  a  public  houfc  in  Derby, 
about  a  week  before  the  eledion,  tlie  mayi)r,  in  the 
prcfcnce  of  tlie  landlord  and  landlady,  afked  him 
for  his  vote  in  favour  of  Gifborne.  That  he  re- 
plied, he  mud  (ludy  his  own  intercft,  and  that  they, 
(the  corporation)  had  never  confidcred  hi^  father, 
nor  any  of  his  family,  in  the  didribution  of  the  clu- 
rity  money  (which  is  lent  out  to  trades-people  in 
Derby  without  intercft).  That  the  mayor  laid,  he 
would  not  promife  any  of  the  money,  but  that  atier 
the  eledlon  fhould  be  over,  there  would  be  fome  of 
that  money  to  be  difpofed  of,  and  ihcy  Oiould  cer- 
tainly think  of  thofe  whj  fcrved  them,  and  not  of 
thofe  who  went  againd  them;  and  defired  huii  to 
(ludy  his  own  intered. 

It  was  proved  by  Smitii,  and  admitted  on  the 
part  of  Mr.  Gi(b  )rne,  that  the  mayor  had  figncd 
a  paj)er  requedmg  him  (Gilborne)  to  become  a 
candidate. 

Mr.  Heath,  tlic  mayor,  agreed  with  the  other 
witneU'es  in  the  material  circumdances  of  what 
paflld  on  the  3th,  9th,  and  i6ih.  He  faid.  That  [33il 
the  achiiidions  were  adjourned  on  account  of  the 
great  number  of  clainumts,  and  iKcaufe  they  were 
not  prepared  vsiih  jKople  to  aflid  llicm.  I 
at  the  folicitation  of  Cokc*s  friends,  they  admitted 
lix  on  the  ytli.  That  he  did  not  think  they  exa- 
mined the  claims  of  oiiy  othcn.     Tlut  the  evidence 

pro- 


335  CASE    XXXI. 

produced  by  the  fix,  confifled  of  indentures  and 
certificates.     That  upon  thefe  there  were  doubts, 
but  that  Harrifon,  the  furgeon,  faying,  "  You  may 
"  be  fure  they  have  a  right,"  or  to  that  effed,  they 
admitted  them.     That  it  had  not  been  ufual  to  re- 
quire other  evidence,  unlefs  where  a  doubt  arofe. 
That  it  was  found  out  after  the  fix  were  admitted, 
that  the  mayor  and  aldermen  had  beep  impofed 
upon  y  for  that  fome  of  them  had   no  right,  and 
that  two  in  particular  were  non-refident.     That  he 
was  told  of  this  on  the  9th  as  he  came  out  of  the  hall, 
and  that  it  was  for   this  reafon,  and  becaufe  there ' 
was  a  great  noife  and  tumult  in  the  town,  that  he 
did  not  keep  his  word  about  the  meeting  on  the 
[35^1     ^^^h«     That  it  might  be  on  the  9th  that  he  came 
to  this  refolution  of  not  meeting  on  the  16th  ;  but 
that  he  did  not  communicate  it  to  the  perfons  whom 
he  promifed  to  meet  on  that  day,  not  thinking  it 
worth  his  while  to  fay  any  thing  about  it.     That 
meffages  were  fent  to  him,  that  if  he  would  fwear 
in  certain  perfons,  they  would  vote  for  Gifbornc. 
That  Flint,  the  alderman,  brought  fuch  a  meffage. 
That,  however,   it  did  flrike  him,  that,  notwdth- 
ftanding  this  promife,  they  mig/it  not  vote  for  Mr. 
Gifborne.     That  his  general  anfwer  was,  that,  if 
any  were  admitted  on  the  eve  of  the  election,  it 
might  be  though^  partial.     That  they  were  apprc^ 
henfive  of  a  riot  by  Mr.  Coke*s  party,  if  they  had 
gone  to  fwear  in  burgeffes,  and  had  not  admitted 
all  who  claimed,  whether  they  had  a  right  or  not. 
That  he  canvafled  twice  or  thrice  for  Gifborne, 

and 
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and  met  witli  no  iniult.  That,  it  there  \\m\  been 
no  miftakc  about  the  fix,  he  would  not  have  ad- 
mitted anv  more,  without  calling  a  common-hall 
to  his  afilflance,  iKxauleot  the  cxtraordinar)*  num- 
bers that  applied;  but  that  the  im|)ofition  relative  [337] 
to  the  fix  confirmed  him  in  that  rclolution.  Tliai, 
fomc  time  alter  the  9th,  and  before  the  16th,  he 
refolvcd,  without  having  concerted  it  wiih  any 
body,  to  call  a  common-hall,  lx:caufe  he  thought 
the  old  mode  ot  proceeding  was  the  bed  ;  but  that 
it  was  not  difcovered  or  rulJK'A  <l  Ixrfore  the  elec- 
tion, that  the  mayor  and  three  aklermen  could  not 
admit ;  and  tiiat,  therefore,  this  was  not  any  of  his 
rcalons  for  not  meeting  on  the  16th. 

That,  at  the  common  hall  on  the  2<i  (1)  of  Fe- 
bruary, after  the  election,  he  was  attended  by  a 
counlci.  That  i  flrider  mo<.ie  of  proof,  as  to  the 
titles  of  the  claimants,  was  then  infilled  on,  tlian 
had  been  ufual  on  former  occafions,  and  that,  by 
the  counfel'b  advice,  fubfcribmg  wiinelRi  were  re- 
quired to  prove  the  execution  of  the  initenCure. 
He  laid,  that  the  fame  counfel  who  attendee!  him 
on  the  ad  of  Februar)',  attended  alio  a$  his  coun-  [338I 
fcl  at  the  elcclion.  That  an  agent  <»f  Mr.  Wen- 
man  Coke's  rcpaiil  him  the  fees  he  had  given  the 
counlel.  riut  Mr.  Wenman  Coke  acled  as  an 
agent  for  Gilborne,  but  that  he  did  not  believe 
the  money  was  Mr.  Gin»rne*s.      lliat   Mr.  Grain- 

(t)  The    nuyor   wai   mif-     ha!l   in   qoeiion  bAVing  bc«i 
cikcn  in  ihc  liuy,  ihe  commoa     hcki  on  iW  |ft. 

gtr. 
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ger,  the  corporatioii-fteward,  paid  for  the  counfel's 
artendance  on  the  2d  of  February,  and  that  lie  be- 
Hevcd  it  was  paid  on  the  account  of  the  corpora- 
tion. That  he  faw  fome  of  the  Lords  CavendlOi 
on  the  1 6th,  and  perhaps  on  the  15th.  That 
they  had,  among  other  things,  converfed  about 
the  eledtion.  That  there  might  be  fome  fuch  con- 
verfation  as  that  if  fome  of  the  claimants  voted  it 
might  endanger  the  elediion;  but  that  he  remem- 
bered no  particulars  of  any  converfalion,  and  did 
not  recollect  that  any  of  them  (the  Lords  Cavcn- 
difh)  recommended  that  the  claimants  fliould  not 
be  admitted.  He  faid,  on  feeing  the  vvitnefs  Cock, 
that  he  did  not  know  him  perfonally,  but  that  he 
recollected  him,  and  believed  he  faw  him  at  a 
public  houfe  at  the  time  he  had  mentioned.  That 
r^qo]  Cook  was  talking  about  voting  and  town's-money, 
'■  but  that  he  (the  iijayor)  did  not  recoiled:  having 
faid,  "  VVe  fliall  remember  our  friends,"  or  to  that 
purpofe  ;  and  that,  if  he  had  faid  fo,  he  fhould 
have  recolled:ed  it.  That  he  had  fome  converfa- 
tion  with  Cook  about  the  town's  or  charity-mone3% 
but  could  not  pretend  to  fay  what  had  paifed  on 
that  fubject. 

The  following  order,  made  at  the  common  hall 
holden  on  the  lil  of  February,  the  2d  day  after 
the  eledlion,  was  read,  from  the  hall-book. 

"  Common  hail,  1  Feb.  1775.  Before  Chrif- 
topher  Heath,  Efq;  mayor,  &:c. 

"  Ordered,   at   this    common   hall,  That  Mr. 

"  mayor 


339 


(i 


D     i:     R     B     Y. 

may  >i   i)c  iiKlciniul'iccl  from  all  es  that 

(hall  or  may  accrue  for  or  by  Ttuiua  of  hit 
rcfufing  to  admit  any  pcrlbn  or  jK-rfon*  to  he 
biirgcifcs  of  this  borough,  anti  Jrom  all  cods 
"  and  charges  that  (bailor  may  fall  upon  him  rc- 
"  lativctothc  execution  of  his  office  in  the  late 
*'  clcclion." 


II.  To  fubflantiate  the  titlv-  oi   i.c  « i.iimant^,     i;4oJ 
whicli  was   the  obje<fl  of  the  fecond  part  of  the 
evidence  propofed  to  be  given  on  I  he  part  of  ihc 
petitioners,  the  indentures  and  examined  cr»  »••*  '»f 

the  rL-giftcr,  according  ta  the  nature  of  the .1 

titles,  wca*  prcxiiiccd  to  the  Committee.  Th*"  re  - 
ftdencc  of  the  claimants  at  the  time  of  their  c 
and  of  their  fathers  or  mailers,  and  the  ad.  .  »» 
of  their  fathers  or  mailers  before  the  birth  or  a|>- 
prenticclhip,  were  proved;  as  well  as  the  execu- 
tion of  tlic  indentures,  the  aduil  fer\ice,  and  that 
the  claimants  were  of  age  wlicn  they  a,  ,  i  for 
admiifion. 

'I'hc  counfel  for  the  fitting  memlx-r  did  nf>f 
controvert  the  lufriciency  of  the  pn>of  brought  to 
cftabiilh  the  titles,  except  with  ngud  to  fcven 
voters,  t72.  John  \V  eil^^^cwwxl,  Tl.onu^  BilloOt 
Charles  Clarke,  Thomas  Hancock,  \N  illiam  Mat 
tocks,  'i'homas  Jones,  and  William  S,dc. 

I.  The  indenture  of  John  Wc«  h|  was  pro- 

duced, the  execution  and  fervice  were  admitted, 
and   his  refidencc  at   the  time  of  the  claim   wai    [j4>l 
proved.     To  prove  his  ago,  .in  cxaininetl  c(>py  of 
IIk  entry  in  the  |Kirilh  rii^iilcr  was  pnKliuetJ,  by 

whicli 
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which  the  date  of  his  baptifm  appeared  to  be  the 
1 8th  of  March   1753;  fo  that  he  was  of  age  in 
the  month  of  March  previous  to  his  claiming  ad- 
miflion.     But,  in  this  entry,  the  name  was  writ- 
ten IFedgezvorth.     To   (how  that  this  was  a  mif- 
take,   the  parifli-clerk    of   St.  Peter's  pariili  was 
called,  who  had  been  in  that  office  before  and  dur- 
ing the  year  1753,  and  ever  fince.     He  produced 
his  minute-book,  where,  in  the  entry  correfpond- 
ing  to  tliat  in  the  regifter,  the  name  was  IVedge- 
ivood.     He  faid,  that  he  always  entered  the  bap- 
tifms  in  that  book  before  they  were  entered  in  the 
regifter,  and  that  the  book  had  always  been  in  his 
cuftody.      It  appeared,  on  infpedtion,  that  there 
had  been  an  erafure  of  the  laft  part  of  the  word; 
and  though  he  at  firft  denied  all  recollcdion  of  it, 
and  faid  he  had  never  made  any  alteration  in  the 
book,  the  counfel  for  the  fitting  member,  by  crofs 
examination,  extorted  from  him  a  confeffion,  that, 
[342]     fome  time  before  the  eledlion,  John  Wedgewood, 
and  another  perfon  whom  he  did  not  know,  came 
to  him  to  demand  a  certificate.   That  Wedgewood 
faid  he  wanted  it  for  the  purpofe  of  being  admitted, 
and  of  being  a  voter.     That  he  told  him  his  name 
was  wrong  in  the  book,  and  that  he  (the  clerk)  at 
his  defire  altered  it   to   lVedge%vood.     Other  wit- 
nefles,  however,  faid,  that  they  knew  John  Wedge- 
wood; that  his  father's  name  was  William  Wedge- 
wood;   that   he  lived  in   St.  Peter's  parilh;  that 
John  Wedgewood  was  apprentice  to  the  perfon  to 
whom  he  aj^jpearcd  by  the  indenture  to  have  been 
bound,  and  that  he  was  about  2z  years  of  age  or 

more. 
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more.  No  attempt  was  made  to  prove,  nor  was  ic 
liiggcftcd,  that  there  cxirtcti  any  fuch  jKrfon  as 
70/;;/  IVcdgcii'orth,  Jo! Ill  Wcdgewood  was  ad- 
mitted a  burgcls,  after  the  elcClion. 

2.  Tiiomas  liihbn  had  been  refilled  his  admif* 
fion  at  the  common  hall  on  the  ift  of  February, 
becaiifc,  on  the  back  of  his  indenture,  there  was 
an  indorfcnicnt  that  the  madcr  fhould  allow  him 

for  his  board ;  the  mayor  faying  it  was  not  a  regu-     [343I 
lar  indenture.     It  was  provtxJ,  by  a  fellow-apprcn- 
ticc,  that  he  had  fcr\'evl  all  his  time  with  his  maf* ' 
(cr,  and  the  mailer's  admilTion  was  alfo  proved. 
Tlie  maftcr  was  dead  at  the  time  of  the  triaJ. 

3.  Ciiarlcs  Clarke's  indenture  was  produced. 
His  maftcr  was  dead.  John  I  iarrifon,  the  furgcon, 
fworc,  that  he  hclicud  he  hat!  iervcd  his  time  out  } 
that  he  (the  witncfs)  was  abfent  trom  Derby  for 
about  a  year  during  the  time  of  Clarke's  appren- 
ticcllupi  that,  when  he  left  the  town,  Clarke  was 
with  his  mailer^  and  that  he  found  him  with  lum 
on  his  return. 

4.  and  ^.  Thomas  Hancock  and  William  Mat- 
tocks claimetl  alfo  by  fervitude.  Their  indentures 
I'ervicc,  and  rclidence  were  proved  •,  but  it  appear- 
ed that  they  were  bound  to  a  {Kirtnerlhip  of  three 
perfons,  viz.  two  of  the  name  of  Hancock,  and 
one  William  Goodtnan.  That,  i»f  the  three,  Good* 
man  only  was  a  burgtfs.  That  the  other  two  had 
rciiJeil  all  llie  time  of  the  lervicc  of  the  twoapprcn-  [344) 
ticcs.     That  Goodcnan  the  burgefs  was  alfo  rcfi- 

dont  in  Derby  when  they  were  bound,  and  rciulcti 

there 
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Miere  the  firft  five  years  of  the  feven;  but  that  he 
tlien  left  the  town,  and  was  not  a  refidcnt  burgefs 
during  the  zchoJe  time  of  their  fervice.  That  the 
trade  was  carried  on  in  Derby  in  the  name  of 
Goodman  and  Hancocks,  and  that  all  the  three 
had  a  fhare  in  the  profits. 

To  prove  that  the  refidence  of  the  mafler  (who 
mud  be  a  burgefs)  during  the  whole  apprentice- 
Ihip,  is  neceilar)^,  the  following  entiy  in  one  of 
the  corporation-books  was  produced  and  read. 

loth  Nov.  1701.  ''At  this  common-hall,  it 
"  is  refolved  and  agreed^  by  all  the  perfons  pre- 
"  fent,  (nem.  con.)  that  it  hath  heretofore  con- 
"  ftantly  been  the  cufl-om,  and  fo  remains  at  this 
''  time,  that  no  perfon  or  perfons  whatfoever 
"  ought  to  be  admitted  and  fworn  a  buro-efs  or 
*'  burgeiles,  freeman  or  freemen,  of  this  borough, 
"  unlefs  fuch  perfon  or  perfons  be  of  the  age  of 
"  21  years;  or  unlefs  he  or  they  be  born  after  his 
[345]  "  ^^'  ^i^t'ii"  ^^ther  or  fathers  Vv^as  or  wTre  fworn  a 
"  burgefs  or  burgeffcs  of  this  borough ;  or  unlefs 
"  he  or  they  have  ferved  as  apprentice  or  ap- 
prentices to  fome  burgefs  or  htirgejjes  dwelling  in 
this  borough,  by  the /pace  of  feven  years ;  or  unlefs 
fuch  perfon  or  perfons  be  dwelling  and  refident 
in  the  borough  at  the  time  of  fuch  his  or  their 
"  admittance  or  admittances;  nor  ought  any  per- 
fon or  perfons  to  be  fw^orn  a  burgefs  as  aforefaid, 
that  hath  ferved  as  an  apprentice  to  any  fo- 
reigner, or  clandeftinely  to  any  burgefs,  in  this 
borough ;  nor  any  perfon  or  perfons  that  is,  or 
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arc,  or  (hall  be,  born  out  ot  this  boron.  .  - 
though  his  or  their  father  or  fathers  was  or  were 
then  buiycdcs  of  thl  borough  (i).** 
6.  With  regard  to  I'liomas  Jones,  the  circum- 
flances  were  thefe.  A  general  notice  had  been 
fcrvcd  on  the  mayor,  to  produce  the  /";;  ' 
which,  at  the  time  of  the  applications  for  amiai-  ,.j4^] 
fion,  had  been  left  in  his  hands.  He  had  not  pro- 
duced the  indenture  of  Jones,  but  the  petitioners 
had  a  duplicate  of  it,  which  they  produced.  It 
appeared  that  he  had  been  bound  to  one  Holmes; 
and  Henry  Cawley  Ixing  called  to  prove  his  a^ual 
fervice,  laid,  that  Holmes  had  affigned  him  to  his 
( Cawley *s)  father,  and  that  he  had  fer\*cd  the 
whole  feven  years  to  him.  Harrifon,  the  furgeon, 
fwore,  that  he  law  both  the  indenture  and  alTign- 
ment,  or  turn-over,  delivered  to  the  mayor.  Tlut, 
in  the  minutes  he  took  at  the  time,  it  was  men- 
tioned thus:  "  Thomas  Jones — an  indenture,  and 
•*  turn-over,  from  Holmes  to  Cawley."  That  he 
could  not  fay  whether  the  turn-over  was  written 
on  the  indenture,  or  was  a  detacheil  inftrument. 

Tiie  counlel  for  the  fitting  memlxr  infilled,  tiiat 
fuch  afngnment  could  not  l>c  proved  by  parole 
evidence.  That,  to  entitle  the  counfcl  on  the 
other  fide  to  offer  fuch  evidence,  it  was  not  fuffi- 
cient  to  fay  that  the  alignment  ha*!  been  il  d 

to  the  mayor  and  he  had  not  produced  ii       i     X 

(i)  f^iJf  the  cife  of  Ctftn,v.  the  Corporation  of  Durhaou 
I  Burrow,  127. 
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it  rnufl  alfo  be  fliewn,  that  be  had  received  notice 
to  produce  it.  That  a  notice  to  produce  the  in- 
denture did  not  imply  a  notice  to  produce  the  af- 
'  fignment  or  turn-over,  which,  for  any  thing  that 
appeared  to  the  contrary,  was  a  feparate  inilru- 
ment. 

On  the  other  fide,  it  was  contended,  that  the 
notice  was  fufficiently  comprehcnfive,  and  plainly 
mufl  have  been  underftood  by  the  mayor  as  ex- 
tending to  all  the  muniments  delivered  to  him  by 
the  claimants,  as  evidence  of  their  titles. 

The  Committee  over-ruled  the  objedion,  and 
all  the  circumflances  necefTary  to  eflablifli  the  title 
of  Jones,  were  proved. 

7.  William  Sale  was  not  pofithely  fworn  to  h^vc 
ferved  above  5  years. 

Thefe  6  laft,  viz, — Bilfon,  Clarke,  Hancock, 
Mattocks,  Jones,  and  Sale,  were  not  admitted  to 
their  freedom  after  the  elediion. 

It  appeared  that  the  titles  of  many  of  the  27 
[348]  had  accrued  10,  20,  30,  or  40  years  ago.  It  was 
admitted  that  all  the  27  had  tendered  their  votes 
at  the  elecftion  for  Mr.  Coke.  It  was  alfo  agreed, 
that  many  perfons,  who  had  been  admitted  to  their 
freedom  by  the  mayor  and  three  aldermen,  had 
voted  at  the  eledlion;  but  that,  of  perfons  of  this 
defcription,  the  numbers  for  each  candidate  were 
equal  j  viz.  45  for  each. 

Counsel  for  the  Petitioners, 

It  is  not  contended,  that,  where  the  right  of 
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voting  is  in  burgclics  or  trccmcn,  it  is  in  ever)' 
cafe  ncccfTary,  that  a  jxrrfon,  in  order  to  be  en- 
titled to  vote  for  a  member  of  parliament,  (hould 
be  actually  inverted  with   his  freedom  by  admif- 
Hon.     It  is,  on  the  contrary,  allowed,  that  there 
arc  cafes  where  pcrfons  entitled  to  their  freedom, 
although  they  have  not    been  adlually  admitted, 
have  a  right   to  vote.     But   it  is  foid,  that  fuch 
cafes   are   only  thofe,  where  the  perfons  entitled 
have    applied    in  JIM  form   to   thofe   who,    by 
the   law   of   the    place,    are  empowered    to  ad- 
mit,  have   offered   to    produce  legal  evidence  of 
their  titles,  and  have  been  refufed.     The  pcrfons    [349] 
who  have  now  proved  before  the  Committee  their 
tixJes  to  their  freedom,  applied  to  the  mayor  and 
three  aldermen ;  whereas,   by  the  conditution  of 
Derby,    the   admifTion  of   freemen    belongs  to  a 
meeting  of  20  members  of  the  cor|x>ration,  called 
a  common  hall.     Their  application,  therefore,  it 
is  laid,  was  not  regular,   nor  made   to  the  proper 
perfons;  and,  on  that  account,  their  votes  ought 
not  to  be  allowed.     But  (to  re|xrat  what   was  faid 
already  u|X)n  the  qucllion  concerning  the  admifli- 
bility  of  the  evidence  which   has  now  been  pro- 
duced) the   (lri(fl   rule  contended  for  is  not  cfta- 
blillied  by  any  dicium  or  precedent.     The  dctcn- 
minations  referred  10  only  (how,  thai  where  there 
has  beei\  an  application  llrielly  regular,  and  an  in* 
jurious  refufal,  the  claimants  Ih.all,  as  to  the  pur- 
pofe  of  voting,  be  confidcrcd  as  \i  they  had  been 
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admitted;  and  it  does  by  no  means  follow,  that, 
in  all  cafes  where  there  has  not  been  an  application 
flridlly  regular,  the  votes  are  bad.     The  principle 

[330]  of  thofe  determinations  is,  that  perfons  who,  hav- 
ing titles,  apply  and  are  refufed,  have  an  equitable 
right  to  their  freedom;  and  this  principle  is  clearly 
applicable  to  the  prefent  inftance.  The  perfons 
in  queftion  applied  to  thofe,  who,  according  to  the 
univcrfal  belief  of  every  body  in  the  borough,  were 
empowered  to  admit  them.  They  applied  to  the 
mayor,  who  is  the  head  of  the  corporation.  He 
promifed  on  his  honour  that  they  fliould  ht  properly 
admitted.  If  the  mayor,  at  that  time,  did  not 
know  the  proper  mode  of  admiflion,  are  they  to 
fuffer  for  not  knowing  more  of  the  confhitution  of 
the  borough  than  its  chief  magiftrate  ?  If  he  did 
know  it,  it  was  his  duty  to  fet  them  right;  and, 
by  not  doing  fo,  he  deceived  and  betrayed  them, 
and  violated  the  oath  by  which  he  had  engaged 
himfelf  to  execute  his  office  with  fidelity.  He  has 
been  proved  to  have  been  an  adive  friend  and 
agent  of  the  fitting  member;  and  the  Committee 
muft  infer,  that  he  broke  his  word  from  partiality 
to  him.  What  elfe  could  prevent  him  from  ad- 
mitting them,  according  to  his  folemn  promife, 

VoS^l  in  the  mode  which  he,  at  the  time,  underflood  to 
be  agreeable  to  the  law  of  the  place  ?  It  is  mani- 
feft  that  he  intended  a  fraud  upon  them;  and 
fraud,  when  once  it  is  proved,  vitiates  every  tranf- 
action,  and  defeats  every  end  which  it  was  meant 

to 
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to  obtain.  This  is  the  doArinc  oi  courts  oi  uvv, 
as  well  as  of  equity.  They  diftlr  only  in  the  mode 
of  dctcding  fraud.  In  the  latter,  it  may  be  prov- 
ed by  the  oath  of  the  parly  himfclf,  which  cann<it 
be  taken  in  a  court  of  law. 

But  although,  by  the  conftitution  of  Dt^iuy,  as 
It  is  now  proved,  the  power  of  admiflfion  belongs  to 
the  common  hall,  it  does  not  folhjw,  tlut  the  ap- 
plication for  that  admifiion  mud  Ik  nude  to  a 
common  hall.  It  is  the  province  of  the  mayor  to 
ailbmblc  the  common  hall.  An  application  to  him 
for  admiflion  is  fufHcient.  It  is  his  bufmcfs  to 
know,  that  the  j)rojK-r  meeting  for  that  purpofc  is 
a  common  hall,  and  to  lummon  one  accordingly. 

Befides,  the  adminiflration  of  the  oaths   to  go- 
vernment is  a  preliminar)'  (lep  which  is  allowed  to    [ici] 
be  nccelUiry  before  admillion.     The  mayor,  and 
three  aldermen,  are  the  peribns  appointed  to  ad- 
minifter  thofe  oaths.       Till  they  did   adminifter 
them,  the  claimants  could  not  be  admitted.    They 
were  applied  to  for  tliat  puqxife,  and  they  refufcd. 
The  claimants  being  thus  flopped  in  iimme,  it 
was  impollible  for  them  to  prtKced  farther;  and 
the  Committee  cannot  prefumc  that,  when  this  in- 
trodu(5lory  ceremony  Ihould  have  Ixrcn  |)crformcil, 
they  would  not  then  have  applied  to  be  aihiutted 
in   the   llrict   legal  manner.      Whatever  evidence 
there  may  be  of  a  general  milapprrhenfion  of  the 
law  on  this  fubjed,  thefc  ixrrlonb  havmg  cxprclfcd 
no  intention  as  to  the  mcafures  which  were  to  be 
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taken  after  the  admlniflration  of  the  oaths  to  go- 
vernment, nothing  mufl  be  conjedlured  concern- 
ing the  mode  in  which  they  would  have  a6ted. 
With  regard  to  thofe  things  which  men  have  been 
prevented  from  doing,  it  is  but  fair  and  juft  to 
prefume,  that,  had  they  been  fuffered  to  do  them, 
they  would  have  done  them  in  the  manner  pre- 
fcribed  by  law. 
1.353]  Upon  the  whole,  the  mayor,  by  firfl  refufing  to 
fwear  the  claimants,  and  afterwards  rejecting  them 
at  the  poll,  adied  in  the  double  violation  of  the 
two  oaths  which  he  had  taken,  as  mayor  and  as  re- 
turning officer,  and  their  votes  ought,  in  fubftantial 
juftice,  to  be  allowed. 

Counsel  for  the  Sitting  Member, 

The  petitions,  on  the  matter  of  which  the  Com- 
mittee is  fworn  to  determine,  both  allege,  that  Mr. 
Coke  was  eledled  by  a  majority  of  legal  votes.  Tiie 
general  queftion  to  be  decided  is.  Whether  the 
perfons  whom  the  petitioners  defire  to  have  added 
to  the  poll,  wer^  in  truth  legal  voters  at  the  time 
of  the  elediion.  To  prove  that  they  were,  it  is 
faid,  that  the  manner  of  their  application  was  fuch 
as  to  entitle  them,  \n  fubftantial  jujlice,  to  be  upon 
the  poll.  But  it  is  to  be  hoped,  that  this  judica- 
ture will  never,  by  making  a  diftindion  between 
fubftantial  and  legal  jufbice,  open  a  door  to  that 
dilcretionary  power,  which,  under  the  pretence  of 
fubflantial  juilice,  was  the  occafion  of  all  the  mif- 

chief 
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cliief  that  attended  the  former  mode  of  tr)'ing 
controverted  clcif^ions.  It  the  fetters  of  law  irc 
broken  through,  good  men  will  no  longer  have 
any  rule  of  dccifion  but  their  own  whim  and  ca- 
price; and  bad  men  will  have  a  pretext  for  follow- 
ing the  didlates  of  intereft  and  p.ifTion.  The  qucf- 
tion  will  no  longer  be,  who  was  duly  clewed, 
but,  who  has  the  bed  intereft  with  the  majority  of 
his  judges. 

It  is  lurpriling,  that  it  fhould  be  denied,  that 
a  perfon  who  has  any  inchoate  right,  or  who  means 
to  take  any  advantage  to  which  by  law  he  is  cnii- 
tied,  mufl,  in  order  to  complete  fuch  right,  or 
gain  fuch  advantage,  take  the  regular  fteps  which 
the  law  has  pointed  out  for  that  purpofe.  If  he 
blunders  or  miftakes  in  demanding  what,  upon  a 
regular  demand,  he  would  be  entitled  to,  he  muft 
fuffer  for  it.  Vigilant i bus  non  dormiintihus  jura  fn^ 
veniunt,  Suppoie  a  man  has  the  clearcft  title  to 
an  cftate  of  freehold  fufficient  to  give  a  vote  at  a 
county  ele(f\ioni  and  fupjxjfe  that,  more  than  a 
year  before  the  ele(^tion,  he  Ihould  bring  an  cjeft-  [355I 
mcnt,  and  Ihould  miftake  the  name  of  the  parifli, 
calling  it,  for  inilance,  Highgate  inftcad  of  Hamp- 
ftcad,  he  would  not  only  lofe  his  caufe,  but  would 
certainly  not  be  entitled  to  vote  in  right  of  the 
cftate.  If  a  clergyman  has  been  regularly  prefcnt- 
cd  and  inftituted,  yet,  if  he  has  nude  a  blunder 
in  his  indudion,  he  will  not  be  allowed  to  vote  for 
the  county. 

It  is  faid,  that  the  mayor  and  three  aldermen  ire 
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the  proper  peribns  to  adminifter  the  oaths  to  go- 
vernment, and  that  the  claimants  appHed  p'operly 
as  to  that  llep ;  but  it  appears,  that  their  appUca- 
tion  was,  not  to  have  thoie  oaths  adminiftered  to 
them,  but  to  be  admitted-^  and  it  is  proved,  that 
nobody  had  in  contemplation  any  other  mode  of 
admiflion,  but  that  which  was  illegal.  It  cannot, 
therefore,  be  imagined,  that  thofe  men  would  ever 
have  thought  of  a  common  hall.  The  proper  ad- 
miflion promifed  by  the  mayor,  could  mean  nothing 
but  an  admiflion  by  himfelf  and  three  aldermen. 
[3^6]  If  thofe  men  had  not  yet  been  admitted,  and 
had  gone  to  the  court  of  King's  Bench  for  man-- 
damufes,  does  any  body  doubt,  but  they  would 
have  defired  thofe  mandamnfes  to  be  addreffed  to 
the  mayor  and  three  aldermen,  as  the  perfons  ap- 
pointed by  the  charter  to  admit  ?  Suppofe  fuch 
writs  to  have  iffed,  the  mayor  and  aldermen,  upon 
looking  into  the  charter,  and  difcovering  their 
miflake  about  the  conftitution,  would  have  re^ 
turned,  that  they  had  no  fuch  power  given  them, 
and  there  would  have  been  an  end  of  the  manda- 
mufes.  Others  muft  have  been  procured,  diredled 
to  the  common  hall.  If,  therefore,  they  had  ap^^ 
plied  to  the  King's  Bench  in  their  own  way,  that 
court  would  not  have  put  them  in  pofTeflion  of 
their  franchifes.  if  they  had  been  adiually  admit- 
ted by  the  rnayor  and  three  aldermen,  every  one 
^f  them  might  have  been  oufted  by  informations, 
in  the  nature  of  quo  warranto.  If,  in  confequence 
pf  fuch  an  admiflion,  they  had  attempted  to  e^^er-, 
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cifc  a  right  of  common,  and  the  owner  of  the 
land  had  brought  an  action  of  trcfpafs,  on  •  their 
pleading  their  being  free  of  tin;  borough,  he  might 
have  proved  the  iliegahty  of  their  admidion,  and 
mull  liave  had  a  verdict  againft  them.  'Hjc  Com- 
mil  tee,  therefore,  it  is  hojKd,  will  not  now  put 
thcin  in  a  better  condition  than  they  would  luvc 
been  in,  if  their  own  wilhes  had  been  complied 
with  i  nor  deprive  Mr.  Giibornc  of  a  legal  objec- 
tion, which,  had  they  been  admitted,  he  would 
have  been  entitled  to  make  at  the  j)oll ; — an  objec- 
tion, which  lay  againd  all  thofc  whojwllcd  in  con- 
fequence  of  ad  mi  (lions  belorc  the  mayor  and  three 
aldermen,  but  which  it  was  unncccllary  to  make  at 
the  eledlion,  becaufc  the  number  of  pcrlons  in  tlut 
predicament  was  equally  divided  between  the  two 
candidates. 

That  fraud,  when  it  can  be  proved,  is  held,  in 
courts  of  law,  as  well  as  of  equity,  to  vitiate  a 
tranfaclion  founded  upon  it,  is  undeniable;  but 
the  maxim  docs  not  apply  to  the  prcfcnt  cafe. 
The  mayor  pradifed  no  traud  on  thcic  men.  He 
was  as  ignorant  of  the  law  as  they  were.  Having  [j;S] 
been  im|)ored  ui>on,  with  regard  to  the  few  whom 
he  had  admitted,  and  fmding  92  claiming  all  at 
once,  can  he  be  blamed  for  delaying  to  admit 
them,  even  in  the  way  which  he  and  ihcy  thought 
regular,  until  there  Ihould  Ik  futhcienl  lime  to 
examine  their  titles?  The  event  has  proved,  that 
bis  caution  was  very  ncccUary  i  for  it  apjKan,  that, 

out 
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out  of  65  of  thefe  perfons,  who  applied  at  the 
common  halls,  after  the  eletftion,  no  fewer  than 
38  were  rejected,  becaufe  their  titles  were  de- 
feAlve.  If  it  were  true,  that  th^rfe  men  have  been 
injured,  they  would  be  entitled  to  a  remedy  by 
adlions  againfh  the  mayor ;  but  it  will  not  be  con- 
tended, that  fuch  adions  could  be  brought  or 
maintained.  The  late  ftatute,  giving  cofbs  when 
a  mandamus  is  decided  in  favour  of  the  perfon  de- 
manding his  freedom,  particularly  fpecifies,  that 
the  application  for  admiflion  muft  be  made  to  the 
perfons  v;ho  have  authority  to  admit,  which  evinces 
[359]  that,  if  the  application  is  not  made  to  fuch  per- 
fons, the  law  confiders  that  no  reparation  fhall  be 
tnade,  becaufe  no  injury  has  been  done. 

The  vague  and  undefined  plea  of  fubflantial 
juftice  would,  if  it  were  allowed,  overturn,  in 
many  inftances,  the  moil  pofitive  provifions  of  law. 
Suppofe,  for  example,  a  man  to  have  declared, 
over  and  over  again,  to  his  heir  at  law,  and  to  all 
his  acquaintance,  that  he  meant  to  difmherit  his 
heir,  and  leave  his  eflate  to  A.  Suppofe  him, 
agreeably  to  that  refolution,  to  make  a  will,  com- 
plete in  every  other  refpedl,  but  attefted  only  by 

two  fubfcribing  wltnefles. In   fuch  a  cafe,  the 

devifee  might  well  infift,  that,  in  fubftantial  juflice, 
he  was  entitled  to  the  eftate ;  but  it  will  not  be 
pretended,  that  he  could  recover  it  againft  the 
heir,  In  any  court  of  law. —  Why  .^  Becaufe  an 
txprcfs  law  fays,  that  no  devife  of  lands  fhall  be 

good. 
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good,  unlcfs  it  be  attcftctl  by  three  fubfcribing 
wiuicircs  (i).  In  •  (hort,  in  all  cafes,  men,  who 
claim  to  have  the  benefit  of  the  law,  mud  ilirtd 
themfclves,  in  making  their  claim,  by  the  rules 
]>reicnbcd  by  law.  No  inflancc  has  or  can  be, 
produced,  where  it  has  been  holden,  that  a  pcrfon 
(be  hib  title  ever  fo  perfedl)  fliall  be  confidcred  as 
polfefled  of  any  eflatc,  office,  or  franchifc,  before 
he  has  been  legally  put  in  poUefTinn,  unljls  where 
there  has  been  ^regular  demand. 

It  has  appeared,  by  the  witnelFcs,  that,  on  the 
5th  and  9th  of  Januar)',  the  only  evidence  produced 
was  indentures  and  certificates,  neither  of  which 
are,  inlaw,  fufficient  to  cftablilh  the  titles  of  the 
claimants.  No  fubfcribing  witneffes  were  prcfcnt, 
nobody  to  prove  the  adual  fervicc  of  the  appren- 
tices, and  no  examined  copies  of  the  (urifh  rcgifters 
tendered.  It  has,  indeed,  been  fworn,  tlut  the 
ulual  pradicc  was  followed  in  this  rcfpcdt  ;  but 
thougii,  in  cafes  where  the  titles  had  recently  ac- 
crued, the  evidence  offered  might  be  fulikient, 
furely  it  was  not  fufficient  with  regard  to  numlxrrs 
of  thofe  who  claimed  on  this  occafion.  Many  of  [361] 
their  titles  were  to  be  tracc-d  back  20,  30,  or  40 
years,  and  great  caution  and  (Irid  evidence  were 
neccflliry  in  the  examination.  And,  were  nothing 
tlfc  otfcred  in  behalf  of  the  mayor  and  aldermen, 
this  fingle  circuniftancc  that  fuch  evidence  was  not 

(i)  Siai.  of  fraudi,  :9  Clur.  It.  riy.  j. 

produced 
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produced  is  fufficient  tojuftify  them  in  their  re- 
fui'al  to  admit  the  claimants.  ^ 

The  counfel  for  the  petitioners,  in  reply, 
Befides  enforcing,  and  enlarging  upon,  their  for- 
mer arguments,  obferved,  That  the  words  "  legal 
*^  votes  y"*  in  the  petitions,  could  never  be  confined 
to  their  flridl   technical  meaning,  or  held  to  refer 
only  to  the  votes  of  men  who  were  rigidly  legal 
freemen.     That,  if  they  were  fo  conflrued,  they 
would  exclude  every  one  who  was  not  admitted, 
though  he  fhould  have  applied  according  to  the 
moft  cxa6l  forms  prefcribed  by  the  conftitution  of 
the  place  5 — a  dodlrine  which  was  not  maintained, 
even  on  the  part   of  the  fitting  member.     That 
[362]     petitions,  were  the  words  of  them  to  be  fo  nicely 
weighed,  would  become  as  technical  as  declarations^ 
and   would   be   infedied   with  all   the   difgraceful 
pundilios  of  fpecial  pleading  (i).     That  the  adt 
of  1 2  Geo.  III.  only  meant  to  point  out  in  what 
manner  applications  were  to  be  made,  in  order  to 
entitle  perfons,  claiming  their  freedom  and  being 
refufed,    to   the   reparation   given    them    by    that 
ftatute.     That,  in  regard  to  every  other  purpofe, 
it  left  the  law  as  it  flood  before,  and  therefore  did 
not  at  all  affed:  the  prefent  queftion.     That  it  had 
been  faid,  on  the^  other  fide,  that,  as   this  was  a 
caufe  between   Coke  and  Gifborne,  the  condu6l 
of  the  returning  oflicer,  even  if  culpable,  ought 
not  to  deprive  the  fitting  member  of  a  fair  advan- 


(i)  Fi(k  Supra^  p.  15.  Cafe  of  Peiersiield,  Note  (A). 
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tagc  which  the  law  h.-ul  given  him;  but  thut  10 
this  the  anfwcr  was,  that  the  mayor  had  been  proved 
to  be  Gifbornc's  agent,  and  therefore  Gilbornc 
ought  to  TutTcr  for  ///j  improper  condud.  That, 
though  the  mayor  mii^iit  not  be  liable  to  civil  [3^3] 
adions  for  his  rcfufal  to  atimit  the  clainunts,  ycf, 
perhaps,  under  all  the  circumftanccs  of  the  cafe, 
he  and  the  other  pcrfons  concerned  might  be  in* 
didled  for  a  cont piracy  to  deprive  them  of  their 
votes.  That,  although  the  mayor,  by  his  oath  of 
office,  docs  not  (wear /p(rn\v7y  any  thing  relative  to 
the  admilTion  of  freemen,  yet  the  general  engage- 
ment that  he  will  well  nml  fptiv  execute  his  office, 
binds  liim  not  to  ret  .  .ly  any  pcrfons 

who  have  a  rl.  '  :      That  »  z  ^J^d  been  faid  to 

(how  that  the  application  of  the  claimants  was  not 
ftriclly  regular  for  the  purpofe  of  having  the  oaths 
to  government  adminiflercd,  for  that  no  written  or 
formal  notice  or  demand  was  neccflar)'  for  that  end, 
nor  any  particular  fet  of  words.  That  they  cer- 
tainly meant  to  take  thofc  oaths  in  the  firfl  place, 
and  having  been  v  1    there,  the  Committee 

ought  not  to  prefume  iliat  they  would  have  afted 
improperly  in  the  bufinefs  which  was  to  follow. 
That,  however,  it  wxs  tar  from  lacing  an  incon- 
trovertible proj^ofition  that  their  votes  would  ha\*c    [364] 
been  bad,  had  they  a  '  nil  led  by  .1 

mayor  and  three  aldermen  .  t.>r  rlnf,  if  tliey  h.ul 
been  tie  fa^o  in  .  lon  of  their  at  the 

time  of  theele«5tion,  and  had  not  ' 

againfl  by  information, (li 


j64  CASE    XXXI. 

time  to  have  queflioned  them  in  that  manner)  the 
Committee  would  not  have  taken  upon  themfelves 
the  talk  of  inquiring  into  the  mode  of  the  admif- 
fions,  but  would  have  allowed  their  votes  (C). 
That  it  was  no  excufe  for  the  mayor  to  fay,  that, 
on  account  of  the  number  of  the  claimants,  and 
the  antiquity  of  fome  of  their  titles,  great  caution 
was  neceflary,  left  perfons  not  fairly  entitled  fhould 
be  admitted,  for  that  the  fame  caution  was  always 
neceflary.  That  there  furely  had  been  fufficient 
time  between  the  beginning  of  January  and  the 
eleclion,  to  fcrutinize  their  proofs  j  and  that  the 
mayor,  by  appointing  the  15th  for  the  admifllon 
ofthofe  who  fliould  be  found  to  have  a  right, 
allowed  that  from  the  9th  to  that  day  there  was 
[365]  fufficient  time  for  the  purpofe.  That  nothing  can 
be  concluded  againft  the  claimants  becaufe  they  did 
not  come  accompanied  with  every  evidence  which 
would  be  neceilary  to  prove  their  titles,  if  quef- 
tioned  in  a  court  of  law.  That  it  was  enough  for 
them  to  bring  with  them  fuch  evidence,  and  no 
more,  as,  by  the  ufage  of  the  place,  had  always 
been  thought  fufficient.  That  furely  the  Com- 
mittee would  never  make  it  a  rule,  that  perfons, 
when  they  claim  to  have  a  right  completed  by  ad- 
miffion,  which  is  afterwards  found  to  be  incontro- 
vertible, fliould  come  armed  vyith  ftri6t  legal  evi- 
dence, or  elfe  lofe  all  benefit  of  their  claim. 

That,  as  to  the  cafes  of  a  miftake  in  the  name  of 
the  parifli  in  an  ejc(5tment,  or  of  a  blunder  in  the 
indudlion  of  a  parfon  who  has  been  regularly  pre- 

fented 
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fcntcd  and  inflitutcd,  they  were  not  paraii^i  10  the 
I)rcrcnt.  Tliat  it  cannot  be  pre  fumed,  that  a  man, 
who  is  entitled  to  an  eftatc,  (hould  be  ignorant  of 
the  parilh  in  which  it  is  filuatcd.  If  he  is,  it  it 
manifeftly  his  own  fault,  bccaufc  certain  informa- 
tion mud  be  open  to  him.  That,  in  hkc  manner,  [366] 
if  a  pcrfon  is  ignorant  of  the  pro|)cr  form  of  indue- 
tion,  it  mud  be  owing  to  his  own  neglcdt.  That 
there  is  no  communis  error  in  thofc  inftances,  as  ia 
the  prefent,  where  every  body,  from  whom  infor- 
mation could  iiave  been  fought,  would  have  faid, 
thit  the  pro|)er  perfons  to  admit  were  the  mayor 
and  three  aldermen.  That  the  cafe  of  a  dcvife  of 
lands,  fubfcribed  by  only  two  witncflc;,  was  as  little 
applicable  here,  for  that  fuch  devifcb  are  exprefsly 
annulled  by  a  pofitivc  ad  of  Parliament.  But  lliat 
no  law  has  yet  declared  that  the  demand  of  per- 
fons, applying  as  the  claimants  have  don:,  (hall  eo 
for  nothing,  and  that  they  (hall  derive  no  bcncM 
from  it. 

Thecounfel  having  clofed  thc'ir  arguments,  it  was 
agreed  on  the  part  of  Mr.  Gilbornc,  that,  if  (he  votes 
of  all  the  27,  or  of  a  great  majority  of  them,  rtioul  l 
be  allowed,  the  majority  on  the  |>j1I  mull  he  in 
favour  of  Mr.  Coke.  But  it  was  undcrllood,  tliat, 
notwiihlUnding  this  agreement,  the  counfel  for  the  [367] 
fitting  member  would  flill  be  at  liberty  to  bring 
any  charge  againft  him  (Coke)  which  mipht  ii  :i  i 
to  avoid  the  clcdion  ;  and  it  was  alfo  iir  »vi, 

that,  if  the  Committee  lliould  cither  rejcCI  all  the 

«7» 
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27,  or  fuch  a  number  of  them  ns  would  leave  the 
.  majority  of  legal  votes  on  the  fide  of  Gifborne, 
the  counfel  for  the  petitioners  would,  in  fuch 
cafe,  be  free  to  go  on  with  evidence,  to  add 
other  votes  to  their  own  poll,  or  take  off  votes 
from  that  of  the  other  fide;  and  that  the  fitting 
member  would  have  the  fame  thing  in  his  power, 
when  the  cafe  of  the  petitioners  (hould  be  clofed. 

The  Committee,  after  long  deliberation,  both  on 
the  7th  of  February,  the  day  the  counfel  finifli- 
ed,  and  on  the  8th,  came  to  the  following  refo- 
lutions : 

Refolved,  "  That  thofe  perfons  who  applied  to 

the  mayor  on  the  5th  and  9th  (February,  1775), 

and  have  proved  their  rights,  be  added  to  the 
''  poll.'* 
[368]         Refolved,  "  That  John  Wedgewood  be  added 
"  to  the  poll." 

Refolved,  "  That  Thomas  Bilfon  be  added  to 
"  the  poll." 

Refolved,  "  That  Charles  Clarke  be  added  to  the 
«  poll." 

Refolved,  "  That  Thomas  Hancock  and  Wil- 
"  liam  Mattocks  be  added  to  the  poll." 

Refolved,  "  That  Thomas  Jones  be  added  to  the 
*'  poll." 

Thefe  fix  refolutions  were  entered  in  the  minutes, 
which,  as  is  ufual,  were  communicated  to  the 
parties  j  but  they  were  not  delivered  by  the 
Chairman  to  the  counfel  when  they  were  called  in. 

He 
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He  faid,  he  was  dirc(flcd  by  the  Committee  to  in- 
form them,  that  they  had  come  to  this  general  rc- 
folution: 

Rcfolved,  "  That  ail  the  27  voters  m  qucdion, 
"  except  William  Sale,  ought  to  be  added  to  the 
«  poll." 

Upon  this,  the  counfcl  for  the  fitting  member 
told  the  Committee,  they  were  in(lru<5led  to  fay,    [369] 
that  they   would   not    give    the    Committee  any 
farther  trouble  on  the  part  of  their  client. 

And  the  fame  day,  (Thurfday,  the  8th  of  F*ebru- 
ary,)  the  Committee,  by  their  Chairman,  informed 
the  Houfc,  that  they  had  determined, 

That  Daniel  Parker  Coke,  Efq;  the  petitioner, 
was  duly  eledcd,  and  ought  to  have  been  re- 
turned (i  ). 

(i)  Votei,  p.  x6i. 


.     Vol.  hi. 


(    37°    ) 


NOTES 


ON     THE     CASE     OF 


DERBY. 


Note  DA  G  E  298.  (A.)  After  the  merits  of  the  cleaion  had 
(A.)  *  been  decided  by  the  Committee,  another  attempt  was 
*^'^*~'  made  to  obtain,  from  the  court  of  King's  Bench,  informa- 
tions againft  the  honorary  burgefles  5  but  as  the  new  affi- 
davits produced  on  this  occafion  did  not  yet  feem  to  the 
court  to  contain  fufficient  ground  for  calling  their  right  in 
quedion,  this  application  was  as  unfuccefsful  as  the  former. 
If  the  privilege  of  making  honorary  burgefles  who  have  a 
right  to  vote  is,  in  fa£^,  as  great  a  grievance,  in  this  and  many 
other  boroughs  of  the  kingdom,  as  it  is  alleged  to  be,  an 
effectual  remedy  can  only  be  adminiftered  by  the  legiflature. 
See  the  Cafe  of  Bed^ovd^fupray  vol.  ii.  p.  81,  to  92. 

Note  P*  3^9'   (^0    Some  may  think  I  have  been  too  clrcum- 

(B.)        ftantial  in  giving  a  detail  of  the  evidence  in  this  cafe,  but 

thofe  who  are  fufficiently  aware  of  the  nicety  ofthequeftion 

will  judge  otherwile.     We  muft,  I  think,  conclude  that  the 

Committee  confidered  tvery  circumftance  of  the  claimants' 

conduct 


Notes  on  the  Cafe  of  Dcr^.  ^ji 

condufl  in  making  their  different  ipplicatioos,  and  iViry  Mom 
circumlUncc  of  partiality  attending  the  repeated  debp  and  >^^5 
ultimate  rcfufal  by  the  mayor,  ax  neccflkry,  in  order  to  com- 
pcnfatc  for  the  want  of  legal  propriety  in  the  kind  of  appli* 
cation  which  was  made.  If  all  thofc  circumflanccs  had  not 
concurred,  wc  have  no  rij»ht  to  infer  that  the  Committee 
would  have  put  thofc  men  in  as  good  a  conditioO|at  if  their 
demand  had  been  ftrifily  regular. — Hence  it  wai  necdbry  ID 
(late  every  one  of  thofe  circumdances,  and  tofct  iorth  how^ 
and  by  what  witnclfes,  they  were  proved, 

P.  364.  (C.)  It  has  been  Qicwn  in  a  former  note,  (fypra^  Not* 
p.  145  )  that  when  the  right  of  peribns  to  be  freemen  has  (C.) 
been  brought  before  Committees,  as  a  preliminary  quef- 
tion  ncceflary  to  the  dccifion  of  their  right  to  vote,  fuch 
right  has  been  frequently  gone  into,  in  cafci  where  fuch 
perfons  having  been  long  enough  in  polfcflion  of  the  franchife 
for  informations  to  have  been  brought  againft  (hem,  none 
has  been  applied  for,  or  obtained. 
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